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A. and B., partners in trade, after signing their individual names, as sureties, to a note 
given by C. to D., took advantage of the insolvent laws, and their joint and sepa- 
rate estates were assigned for the benefit of their creditors. Held, that D. was 
entitled to prove his note as a debt against the separate estates of the sureties. 


TuIs was an appeal from a decree of a master in chancery. 
The appellant set forth the following facts: 

On the 17th of June 1846, Isaac B. Rich and Isaac Tribble 
of Plymouth, partners in trade, petitioned a master in chan- 
cery for the benefit of the insolvent laws, and a warrant was 
issued by the master. An assignee of their estates, joint and 
separate, was chosen by their creditors. The appellant offered 
for proof, against the separate estate of each of said insol- 
vent debtors, the following note of hand: “ Plymouth, May 
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27th 1843. For value received, we, Isaac Barnes, principal, 
Isaac B. Rich and Isaac Tribble, sureties, promise to pay Har- 
vey Weston, or order, four hundred and fifty dollars, on de- 
mand, with interest. 
Isaac Barnes, 
Isaac Tribble, 
Isaac B. Rich.” 

The master oblate and decreed that said note be proved 
against the partnership estate, and not against the separate 
estate of said insolvent debtors. 

[t was agreed by the appellant and the assignee of said 
insolvent debtors, “that said Tribble and Rich, though part- 
ners in’ business, never entered into any articles of partnership, 
nor agreed upon any certain style of partnership: ‘That notes 
relating to their partnership business were sometimes signed 
by their individual names, and at other times by the style of 
Isaac B. Rich & Co.: That there is no evidence that said 
Weston, the appellant, ever knew that they ever signed their 
individual names for partnership debts: That there is no joint 
property or estate of the three signers of the note; but there 
is joint or partnership property of the two sureties, and also 
separate estate of the two sureties: That said Barnes, the 
principal in said note, occasionally indorsed the partnership 
paper of said Rich and Tribble, and said Rich and Tribble oc- 
casionally indorsed the paper of said Barnes ; and that the said 
note was for the sole use and benefit of said Isaac Barnes.” 

This case was submitted to the court without argument. 

By rue court. As the sureties signed their individual 
names to the note, and there is no evidence that they meant 
tn act in their partnership capacity, the legal result is, that 
they bound themselves individually, and not as partners. The 
master, therefore, should have allowed the note-to be proved — 
against their separate estates; and the case must be remitted 
to him, with directions to atte it to be so proved, acc Oras 
to the appellant’s petition. | 
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Simeon Curtis vs. Brancu Haruow. 


The provision of the Rev. Sts. c. 38, § 16, that all the members of an incorporated 
manufacturing company shall be jointly and severally liable, in certain cases, for 
the debts of the company, extends to those who are members when the liability 
of the company is sought to be enforced, and is not confined to those who were 
members when the debts were contracted. 


THis was an action of trespass against the sheriff of Plym- 
outh, for the taking and carrying away of the plaintiff’s horse, 
cattle and sheep, by J. M. Reed, one of the defendant’s depu- 
ties. Atthe trial before Shaw, C.J. the defendant justified the 
taking, on the following facts, which were proved or admitted: 
That the Keith Iron Company, a manufacturing corporation, 
established by St. 1836, c. 131, was organized and transacted 
business, without having complied with the provision pre- 
scribed by the Rev. Sts. c. 38, $$ 16, 17, to exempt individual 
members of the corporation from liability for its debts; that 


W. H. Bates, at October term 1843, recovered judgment 


against the said corporation; (7 Met. 224;) that an alias exe- 


-cution on this judgment was delivered to said Reed, with 


orders to levy it upon the individual property of the plaintiff ; 
that said Reed took the said horse, cattle and sheep on the 
said execution, sold them in due form of law, and with the 
proceeds satisfied the execution. 

The plaintiff requested the court to rule, that his individual 
property was not liable to be taken and levied on to satisfy 
the said execution against the corporation, because he was not 
a member thereof at the time when the debt was contracted, 
upon which the said judgment was recovered. Upon this 
point the evidence was, and the defendant conceded, that the 
plaintiff first became a member o* the said corporation, on the 


27th of April 1840, and that the said judgment was recovered 


on a promissory note, made by said corporation on the 20th 
of March 1840. It was thereupon agreed by the parties that 
the case should be taken from the jury, and be continued for 
the opinion of the whole court. 

W. Baylies § Coffin, for the plaintiff. 

Beal § Clifford, for the defendant. 
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Dewey, J. The decision of this case depends entirely upon 
the construction to be given to the Rev. Sts. ¢. 38, $ 16. It 
is true, as suggested by the counsel for the plaintiff, that the 
previous Sts. of 1808, c. 65, 1821, c. 38, and 1826, c. 137, are 
not included in the list of repealed statutes found in the 
general repealing act of 1836. Rev. Sts. p. 813. The St. of 
1829, c. 53, $ 16, had already repealed all these previous 
statutes, so far as respected corporations subsequently created, 
leaving them in force, as to corporations created under them. 
until such corporations should have adopted the new statute 
and complied with its provisions. ‘These earlier statutes, 
therefore, are not wholly repealed, but remain in force-as to 
many existing corporations. ‘They have been often applied, 
since the enacting of the revised statutes, as in Peirce v. Par- 
tridge, and Kelton v. Phillips, 3 Met. 44, 61, and other cases. 
The policy of the legislature has been, to make the statutes 
regulating manufacturing corporations, and providing as to 
the liability of the stochholders, prospective laws. Hence the 
limitation, usually found in them, to ‘“ any corporation which 
may hereafter be established within this Commonwealth.” 

The St. of 1829, c. 53, was, however, directly repealed by 
the repealing act of 1836, leaving in force, however, by the 
provisions of the Rev. Sts. ¢. 38, $ 36, as to all manufacturing 
corporations already created, the laws existing on the day the 
revised statutes took effect, except as modified by ec. 38. 

By recurring to these provisions, and the S¢. of 1829, c. 53, 
it wil. be found that the habilities of the members of the Keith 
Iron Company will wholly depend upon the construction of 
Rev. Sts. c. 38, $ 16 as already stated; the St. of 1829, ¢. 53, 
so far as it bears upon the question before us, being substan- 
tially similar. Sect. 16 provides that “all the members of 
every manufacturing company that has been incorporated 
since the 23d of February 1830,” (the date of St. 1829, c. 53,) 
‘or that shall be hereafter incorporated, shall be jointly and 
severally lable for all debts and contracts inade by such com- 
pany, until the whole amount of the capital stock shall have 
been paid in, and a certificate thereof shall have been made 
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and recorded in the registry of deeds.” Such certificate was 
not filed in the present case, and the inquiry now is, who are 
“the members” of this company, liable within the true and 
proper meaning of the provision above cited? Is it limited to 
those who were such when the debt was éontracted, or those 
who were such at the time of the rendition of the judgment 
against the corporation ; or does it include both classes? The 
plaintiff insists that it embraces only the former. The argu- 
ment is, that the statute should have a reasonable construc- 
tion, and that the legislature could not have intended to charge 
those who were not members when the debt was contracted. 
Now it may or may not be more reasonable that this liability 
should attach to those who were members when the contract 
was made. That must depend upon the circumstances of 
each particular case. If the contract that was sued was a 
promise to pay for services previously rendered, or for raw 
materials for manufacturing goods already sent to market, and 
made available, and forming a part of the past dividend, it 
would obviously be much more reasonable that the personal 
ability should attach to those who had been benefited by 
the contract, rather than to those who subsequently became 
members. On the other hand, suppose the contract to be for 
machinery or raw materials exclusively for future use, but 
paid for in a note of hand payable on demand, or bought on a 
eredit, and to be paid at a future day, and, before their actual 
use, certain individuals withdraw from the company, and others 
become new members, and such new members have the entire 
benefit of the same; in such case, the equity of the case would 
seem to be, to hold the old members discharged, and the new 
ones liable personally. 

We are brought back to the words of the statute, as the © 
rule for our decision, rather than to rely upon arguments 
drawn from-the fitness of one or the other provision. Indeed, 
where the words are plain and unequivocal, we have only to 
give them effect, unless such construction be absurd or do 
violence to common sense. The language of the statute is, 
‘all the members of every manufacturing company ”’ shall be 
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liable, in the case stated. ‘This clearly and necessarily em-: 
braces all persons who are members at the time when the ha- 
bility is to be enforced. 'Those who have become stockholders 
since the date of the contract are as fully members of the com- 
pany, as the earlier associates. ‘The term ‘‘ members” must, 
as we think, be held to include all the actual stockholders ; 
and with their membership they take all the benefits and all 
the responsibilities which attach to that relation. Nor can this 
liability be a surprise upon them, if they exercise due diligence 
in examining the public records of the county. This liability 
exists, if no certificate of the payment of the capital stock has 
been duly filed in the office of the register of deeds for the 
county. If such certificate be found duly recorded there, this 
liability does not attach to a member for any omission in the 
payment of the’ capital stock. Stedman v. E’veleth, 6 Met. 
114. 

It was suggested in the argument for the plaintiff, that this 
court, in the case of Mill Dam Foundery v. Hovey, 21 Pick. 
455, had virtually given a construction favorable to their views, 
by a decision to the effect that. ceasing to be a member does 
not exempt one from liability for neglect of the company in 
not complying with the provisions as to filing a certificate of 
payment of the capital stock, and publishing annually the 
amount of assessments and of all existing debts. ‘The ques- 
tion arose there upon the St. of 1829, ¢. 53, and the ruling 
was in reference particularly to the liability for neglecting to 
publish the annual statements just referred to. It arose inci- 
dentally upon the question of the competency of a witness. 
It may be that both those who are members at the time of the 
_ making of the contract, and those who are such at the time of 
the rendition of the judgment, are personally liable for the debt, 
if there was, during the membership of each, an entire neglect 
to comply with the provisions of the statute. Without ex- 
pressing any further opinion upon that point, we are of opinion’ 
that the plaintiff was such member, and stood in such rela- 
tion to this corporation, as to subject himself to personal 
responsibility for the judgment recovered against the company ; 
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and that his property was liable to be taken on the execution 
against the company, unde: the provision of the Rev. Sts. 
e. 38, $ 30. Plaintiff nonsuit. 


Henry StTurTEVANT vs. INHABITANTS OF THE COUNTY OF 
PLyMouTH. 


S., an owner of land over which a highway was laid out, agreed with the county 
commissioners ‘‘ to release all claims for damages consequent on laying out the 
same, except some damage for removing fence.” Held, that S. had not, by this 
agreement, bound himself to accept such damages for removing his fence,-as the 
commissioners might, in their discretion, allow him; but that he was entitled to 
have them estimated by a jury. 


Ar the court of common pleas, held by Washburn, J. Au- 
gust term 1846, Henry Sturtevant applied to said court to ac- 
cept and record the verdict of a sheriff’s jury, assessing dam- 
ages occasioned by the laying out of a highway over his land. 
The respondents objected to the acceptance of said verdict, 
for the following reasons: “ At the hearing before the jury, 
the respondents produced a copy of the record of the county 
commissionérs, whereby it appeared that said Sturtevant, at 
the time when the highway was laid out —to assess the 
damages for the laying out of which, he petitioned for a jury — 

agreed to release all claim for damages consequent on laying 
out the same, except some damage for removing fence:’ That 
thereupon the attorney for the respondents moved that the 
sheriff instruct the jury, that the question whether said Stur- 
tevant made a contract with the commissioners, to release all 
damages consequent on laying out the highway prayed for, 
except so far as in their discretion they might allow him some 
damage for removing fence, was a question for the jury to 
consider ; and that, in ascertaining that fact, the record of the 
commissioners was conclusive, so far as it was a record of the 
release of damages: ‘That the said Sturtevant moved the 
sheriff to instruct the jury, that the record of the laying out 
of the road was conclusive as to all facts stated therein ; but 
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that the question was open to them to find some damages, if 
they were proper, by reason of being obliged to remove his 
fence upon the new road, in order to protect his fields; that 
the jury would determine whether there was any evidence to 
satisfy them that said Sturtevant agreed to abide the determi- 
nation of the commissioners as to damages, and that, on the 
face of the laying out, the said Sturtevant was not entitled to 
any damages for the land taken for the new highway, by said 
laying out: That the sheriff instructed the jury to assess the 
damages sustained by the said Sturtevant for removing his 
fence on to the line of the new highway, and also to consider 
how far the evidence of a contract between the said Sturte- 
vant and the commissioners should operate in abatement of 
such damages.” 

It appeared, from the sheriff’s return of his proceedings, 
that the foregoing statement, made by the respondents as the 
ground of their objectiou to the acceptance of the verdict, was 
correct ; and the judge ordered the verdict to be accepted and 
recorded. From this order the respondents appealed. 

W. H. Wood, for the respondents. 

Eddy, for the complainant. 

Suaw, C. J. This is an appeal from the judgment of the 
court of common pleas, ordering a verdict to be recorded in 
favor of the complainant, being a verdict for damages assessed 
by asheriff’s jury, on the occasion of laying out a highway 
over the complainant’s land, by the county commissioners. 
It appeared in evidence before the sheriff’s jury, that on lay- 
ing out the highway over the complainant’s land, he had 
agreed with the commissioners to make no claim for damages, 
except some damage for removing his fences. By the charge 
given by the sheriff to the jury, the county had the full bene- 
fit of this deduction ; and we are to presume that nothing was 
allowed for the land. 'The respondents insist, however, that 
the effect of the agreement was, that the complainant should 
claim no damages, in the strict and proper sense of that term, 
to be assessed by a jury, but only to claim an allowance for 
moving his fences, at the discretion of the commissioners 


i 
. 


wee. — 
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But we see no reason thus to construe the agreement. It was 
a waiver of all claim for damages, except for one item. But 
it left his claim unimpaired for that one item, and his remedy 
for recovering it, as if the residue had not been relinquished. 
Besides ; if the commissioners had so understood the agree- 
ment, they would not have granted a warrant for a jury. 
Exceptions overruled. 


Exviepnavet THayer vs. THe ComMONWEALTH. 


A judgment of a justice of the peace, in a criminal case, is erroneous, if the com- 
plaint do not show in what town or county the alleged offence was committed. 

A writ of error lies, to reverse a judgment of a justice of the peace, in a criminal 
case, although the judgment was open to an appeal. 


SxHaw, C.J. This isa writ of error, brought to reverse tne 
judgment of a justice of the peace in the county of Plymouth, 
upon a complaint, made before him, of an assault and battery, 
by which judgment the plaintiff in error was sentenced to pay 
a fine and costs. There is no doubt that the judgment is 
erroneous in not stating within what town or county the al- 
leged assault was committed; so that it does not appear that 
the justice of the peace had jurisdiction. ‘I'wo questions are 


‘raised: 1. Whether this judgment can be reversed, on any 


form of process, when the judgment was open to an appeal. 
2. If it may be, then whether it should be on writ of error or 
certiorart. 

In regard to the first, we are of opinion that the rule fre- 
quently stated, that error will not lie where there is a right of 
appeal, is now held with many exceptions and qualifications ; 
and that whatever may be the rule in regard to judgments in 
civil actions, it does not apply to judgments in criminal prose- 
cutions. Fx parte Cooke, 15 Pick. 234. 

But the material question is, whether the judgment of a jus- 
tice of the peace, in a criminal case, shall be brought before 
this court, by writ of error or certiorari. It is remarkable that 
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there is no adjudged case, and no regular, recognized and set- 
tled practice on the subject. There has probably been some 
confusion and uncertainty in the practice. We have no doubt 
that many judgments of justices of the peace, criminal and 
civil, have been reversed on error; but if this were done by 
consent, or without raising or discussing the question, it would 
not be likely to be found in the reports. We were referred to 
one case, in the argument, where a similar judgment was 
reversed on error, in the county of Norfolk, at October term 
1845. Russell v. Commonwealth. But as judgment was 
there reversed by consent, it does not afford much authority. 

A writ of error is understood to be a writ ex debito justitia, 
where, by reason of any material error or mistake in a judg- 
ment actually rendered in a court of record, the judgment is 
illegal, and ought not to stand. The following description of 
a court of record, as the result of the cases cited, is commend- 
ed by Mr. Dane: “ Whenever a new jurisdiction is erected by 
statute, and the court or judge, that exercises that jurisdiction, 
acts as a court or judge of record, according to the course of 
the common law, a writ of error lies on their judgments ; but 
where they act in a summary method, or in'a new course, dif- 
ferent from the common law, only a certiorari lies.” 5 Dane 
Ab. 56, 57. A power to fine and imprison is sometimes stated 
as the distinguishing characteristic ; but as such power may 
be given by special statute, or otherwise, it is no certain test. © 
The power of proceeding according to the course of the com- 
mon law, though the jurisdiction be newly given by statute, 
seems to be a more certain one. 

By statute, justices are required to keep a record of all their 
judicial proceedings, both in civil and criminal cases. Rev. 
Sts. c 85,$ 35. The existence of such record is recognized, 
and its production required, in various cases. On the decease. 
of a justice, another justice may transfer his record, in 
civil cases, and issue execution upon it. Rev. Sts. ¢. 85, 
$$ 19, 21. By $ 16, scire facias may be founded on a jus- 
tice’s judgment. By $33, a justice may punish disorderly 
conduct, or contempt of his authority, by fine or imprison- 
ment. 
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By various provisions of the statutes, justices of the peace 
have jurisdiction to hear, determine and pass sentence, in case 
of assaults and offences not of a high and aggravated nature, 
which judgment is final and conclusive, if not appealed from. 
It is not merely a preliminary examination, leading to other 
proceedings, but a judgment, in its strict sense, fully warrant- 
ing its execution by the proper officers of the law. Such is 
their jurisdiction in cases of assaults and batteries, and other 
breaches of the peace, when the offence is not of a high and 
ageravated nature. So they shall try all offences within their 
jurisdiction, committed within their respective counties, and 
sentence all persons convicted thereof, according tolaw. Rev. 
Sts. c. 85, $$ 25, 26. 

On this view of the authority of a justice of the peace, and 
the nature of his court, without considering the various cases 
in which he is authorized to exercise a peculiar and_ special 
jurisdiction, or to enter a special and peculiar judgment, order 
or decree, and also without considering his authority to exam- 
ine, eommit, and bind over, in cases of high offences, we are 
of opinion, that when he is vested with a jurisdiction to hear, 
try and pass sentence, which sentence is definite, subject only 
to the right of appeal and when the mode of trial, the rules 
of pleading and evidence, and the nature of the punishment, - 
are all according to the course of the common law, he acts as 
a court or judge of record, and that his judgments are liable 
to be brought before this court, and examined, and thereupon 
affirmed or reversed, by writ of error. 

We are aware that the question was much discussed, in a 
recent case, whether a justice’s court is a court of record; but 
the court declined deciding it, as an abstract question. Smith 
v. Morrison, 22 Pick. 430. And perhaps it is impossible to 
decide this as an abstract question, according to any ancient 
_and established definition of a court of record. The legisla- 
ture may make laws—in fact we think they have made laws 
— vesting in magistrates and tribunals, some of the powers and 
qualities of a court of record, accompanied also with a special 
and peculiar jurisdiction, which cannot be carried into effect 
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in the course of the common law. They may erect new tri- 
bunals, with enumerated powers, some of a general and 
common law character, and some of a peculiar character, 
requiring proceedings other than those of the common law 
In such cases, we must rather look at the character of the 
jurisdiction conferred on such tribunal, than at the name or 
description by which it may be designated. A court may be 
so constituted by statute, as to be a court of record, a court 
proceeding strictly according to the course of the common 
law for some purposes, and not for others; and so the form of 
the process, error or certiorari, must be adapted rather to the 
nature of the proceeding, than to the supposed designation of 
the tribunal. , 

In the present case, the court are of opinion that error will 
lie. Judgment reversed 

E. Ames, for the plaintiff in error. 

Clifford, (District Attorney,) for the Commonwealth. 


Wituiam W. T.. Greenway & another vs. Grorce L. 
Witmarto & another, & Trustee. 


©. took from W. a deed of the real estate that descended to W. from his father, 
and gave to W.a conditional note, payable on demand, by the terms of which it 
was not to be paid, if it should turn out that, for any cause, W. had no title to the 
estate; or if his title to any part thereof should fail, the note should not be paid, or 
be paid only in proportion to the estate that should be held by C.: Ona suit, in 
which C. was summoned as trustee of W., his answer stated that it was not cer- 
tain that W. had any interest in the estate which he could convey; that W.’s in- 
terest in the estate had been attached on several writs, before the deed to C. was 
executed ; that W.’s mother was entitled to dower in the estate ; and that it would 
be necessary to sell some, if not the whole, of the estate, for payment of the debts 
of W.’s father ; so that it remained doubtful whether any estate would come to C., 
by virtue of the deed: C.’s answer further stated that, after service of the trustee 
process upon him, he gave a quitclaim deed of said estate to T., who was interested 
in the estate of W.’s father, without any consideration, except the cancelling of 
his aforesaid note; and that he did this under the belief that the deed from W. to 
him was worth nothing, and that he was not liable to W. on the note. Held, that 
C. could not be charged as trustee of W.; the note not being due absolutely, but 
depending on a contingency; and that his liability was not varied, in any degree. 
by his quitclaim deed to T. 
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Tue general answer of William B. Crandell, who was sum- 
moned as trustee of the principal defendants, was filed at the 
December term of the court of common pleas, in 1842, and 
he therein denied that he had in his hands any goods, effects 
or credits of said defendants, or of either of them, unless he 
should be holden as a trustee of Charles B. Wilmarth, one of 
said defendants, upon the following facts: “On the 16th of 
November 1842, he receivea of Charles B. Wi.marth a seed of 
certain real estate, and gave said Charles a promissory note, 
paysble on demand, for the consideration named in the deed ; 
but said note was a conditional note, and, by the terms of it, 
was not to be paid, if it should appear or turn out that, for 
any cause, said Wilmarth had no title to said estate, or if his 
title should fail as to any part thereof: And it was the under- 
standing between the parties, that said Crandell should not be 
held to pay said note, unless it turned out that said estate 
should pass to said Crandell, and if, for any cause, said estate 
should not pass, or said Wilmarth’s claim should be defeated, 
so that said Crandell should not take said estate by his deed 
said note was not to be paid, or only in proportion to the estate 
held. It remains doubtful whether the estate so conveyed 
will pass to him under said deed, or, if any, how much of it 
may pass to him under said deed. It is not probable that said 
Charles B. has so much interest in said estate as it was sup- 
posed he might have, when the bargain to convey was made, 
and it is not certain that he had any interest, which he could 
convey, at the time of making the deed.” 

In answer to sundry interrogatories put to said Crandell, at 
subsequent terms of the court of common pleas, he stated that 
the amount of said note, given by him to said Charles B., was 
$4000: That the said Charles B. undertook to convey to said 
Crandell the share that came to him (said Charles B.) in the 
real estate of his father, Dan Wilmarth; but that said Cran- 
dell had understood since, that there were attachments on 
said share, and that it was likely that some portion of the real 
estate left by his father must be sold for the payment of the 
debts due from the estate; that the widow was also entitled 


14 BRISTOL, PLYMOUTH, &c. 


Greenway & another v. Wilmarth & another, & Trustee. 


ne 


to dower, which has not been set off to her in said estate ; 
and that said Crandell never had possession of any part of 
said real estate, and was not accountable for the rents and 
profits thereof, and was under no obligation, verbal or written, 
to account for the proceeds thereof. . 

At the last September term of the court of common pleas, 
said Crandell was asked (by a written interrogatory ) whether 
he had not given to E. D. Tisdale, on the 21st of July 1846, 
a quitclaim deed of the estate described in the deed, made 
by Charles B. Wilmarth to said Crandell on the 16th of No- 
vember 1842. ‘To this interrogatory, the said Crandell made 
the following answer: “I gave such a deed, but I received no 
real consideration for the same. I did not suppose, for the 
reasons before stated, that I should ever realize any thing, by 
reason of said Wilmarth’s deed to me. Said ‘Tisdale was, 
through his wife, interested in the estate of said Dan Wil- 
marth, and my holding said conveyance seemed to embarrass 
the settlement of the estate. Whereupon, upon request, I 
made said quitclaim deed to Tisdale ; but he paid me nothing 
for it. The consideration named in the deed ($4000) was in 
fact nominal. I offered, as between me and Tisdale, to give 
such a deed, if the instrument, which I gave said Wilmarth, 
might be cancelled; which was done. I have no claim 
against Tisdale for any thing, by reason of said conveyance. 
I considered .that Wilmarth’s conveyance to me was worth 
nothing to me, and that I was not liable to him on account of 
the writing I gave him.” 

Eliot, for the plaintiffs. 

Pratt, for the trustee. 

Dewey, J. The Rev. Sts. c. 109, $ 30, enact that “no 
person shall be adjudged a trustee, by reason of any money or 
other thing due from him to the principal defendant, unless it 
jis, at the time of the service of the writ on him, due abso- 
lutely and without depending upon any contingency.” The 
-answer of the supposed trustee, in the present case, discloses a 
conditional contract, and a promise to pay money only on a con- 
tingency. It proceeds further to state certain facts rendering 
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it uncertain and improbable that any debt will ever exist 
in favor of the principal defendant. It alleges various ineum- 
brances upon the land conveyed, and for which the condi- 
tional note was given, by reason of attachments, liability to 
be sold for payment of the debts of the grantor’s father, and 
a right of dower in the widow, and avers directly, that from 
the best information he can obtain, he considers it altogether 
uncertain whether any estate will come to him by virtue of 
said Wilmarth deed. And we do not perceive that the 
conveyance, subsequently made by the supposed trustee to 
Tisdale, varies, in any degree, his liability. 

The lability of the trustee being wholly contingent, and 
there being no debt due from him absolutely, he must be 
discharged. , 


| 


Cyrit. Buutuock vs. Wivturam L. Dean. 


On the 31st of August 1844, A. sued out a writ against D., on a note dated Septem-’ 
ber 15th 1838, payable on demand, and described D., in the writ, as of T. in the 
county of B., where he formerly resided, though he had removed to M. in the 
county of P., about two years before, without A.’s knowledge: The writ was de- 
livered to an officer in the county of B., near the last day of service, who made 
return thereon that he could not find D. in his precinct: On the 3lst of Decem- 
ber 1844, A. sued out another writ against D., on the same note, and caused it to be 
served, and entered in court. Held, that the first action was duly commenced, 
and that it failed of a sufficient service by an unavoidable accident, and therefore 
that the second action was saved from the operation of the statute of limitations, 
within the meaning of the Rev. Sts. ec. 120, § 11. 


THis was an action of assumpsit, commenced on the 31st 
of December 1844, upon a promissory note, given by the de- 
ferrdant to the plaintiff, dated September 15th 1838, and pay- 
able on demand. ‘The defendant relied on the statute of 
limitations. 

At the trial in the court of common pleas, before Colby, J. 
the plaintiff, for the purpose of avoiding the defence set up, 
showed that he sued out a writ on the same note, on the 31st 
of August 1844, which was put into the hands of R. Sk erman. 
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a deputy sheriff in Pawtucket, who delivereu i. to E. A. 
Morse, a deputy sheriff in Taunton: That in said writ the 
defendant was described as of the town of Taunton in the 
county of Bristol; but that he was not then an inhabitant of 
that town, having removed therefrom to. Middleborough, in 
the county of Plymouth, in August 1842: That said Morse 
received the writ, near the last day of service, and, not being 
able to find the defendant in his precinct, gave it back to said 
Sherman, who made return thereon, that he had made dili- 
gent search, but could not find the defendant. 

The defendant contended that the first action was not 
duly commenced, so as to avoid the operation of the statute 
of limitations on the present action. But the judge ruled 
otherwise, and a verdict was taken for the plaintiff. The de- 
fendant alleged exceptions to the judge’s ruling. 

Coffin, for the defendant, cited Soulden v. Van Rensselaer, 
3 Wend. 472. Davis v. West, 5 Wend. 63. Delaplaine 
v. Crowninshield, 3 Mason, 329. Smith v. Bower, 3 'T. R. 
662. Harris v. Woolford, 6'T. R. 617. Hume v. Dickin- 
son, 4 Bibb, 276. Sherman v. Barnes, 8 Connect. 138. 
Brown v. Putney, 1 Wash. 302. Callis v. Waddy, 2 Munf. 
511. Ballentine on Lim. 147. 

Cushman, for the plaintiff. 

Suaw, C. J. The question here is, whether the case rs 
saved from the operation of the statute of limitations by the 
facts stated. It is provided by Rev. Sts. c. 120, $ 11, that 
‘if, in any action duly commenced within the time in this 
chapter limited,” (six years on a promissory note,) “ the writ 
shall fail of a sufficient service or return, by any unavoidable 
accident, or by any default or neglect of the officer to whom 
it is committed,” &c., “the plaintiff may commence a new 
action for the same cause, within one year after the abatement 
or other determination of the original suit.” The original suit 
on this note was commenced August 31st 1844, within six 
years of the date of the note. The present suit was com- 
menced December 31st 1844, within a year of the determina- 
tion of the former, whether that be the last day of service, o1 
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the return day of the first writ ; no service being made there- 
on. ‘The statute of limitations is therefore saved, if the ser- 
vice of the first writ failed by reason of unavoidable accident, 
or by the default or neglect of the officer. 

The term “ unavoidable accident,’ we think, must have a 
reasonable construction, and does not mean to limit the case 
to a cause which no possible diligence could guard against, 
but an unforeseen cause, preventing the service of the writ, 
where due diligence has been used, by the creditor, to com- 
mence his suit seasonably, by the due and ordinary course 
of law. In the present case, the creditor seasonably com- 
menced his suit, and placed his writ, as he believed, and had 
good reason to believe, in the hands of a proper officer for 
service. But by mistake he described the residence of the 
debtor, as he had known it, and as it was till within a short 
time before, when he had changed it to another town and 
county, of which it does not appear that the plaintiff had any 
knowledge, and which the officer, who was charged with the 
service, did not seasonably discover. This is one of the 
accidents, contemplated by the statute, and brings the case 
within the saving provision of the eleventh section of the 
statute of limitations, above cited. 

Fixceptions overruled. 


Joun Terry & wife vs. Exinu Brices. 


4 testator, after giving to his wife the profit and benefit of all his estate, until his 
daughter D. should arrive at the age of fifteen years, and the profit and benefit 
of one half of his estate, for life, after said daughter should arrive at that age, 
made the following devise: ‘“‘ From the time that my daughter D. arrives at the 
age of fifteen years, I give and devise one half of my real estate unto my son 
David, his heirs and assigns forever ; and if, after she arrives at the age of fifteen 
years, as aforesaid, my wife doth marry again, then I give and devise to my son 
David the whole of my real estate, to hold to him, his heirs and assigns forever.” 
After giving pecuniary legacies to his daughters, which he directed his son David 
to pay in one and two years after he should come into possession of the real estate 
before devised to him, the testator added the following clause: ‘ It is my desire 
that the real estate, from the time of my decease, shall be under the management 
and control of my son David, he being accountable to his mother for the avails, 
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profits, and benefits thereof, agreeably to the disposition of the land hereinbefore 
expressed. Andif he should die without lawful issue, then all that I have given 
and devised unto him, I give and devise unto his three sisters, their heirs and 
assigns forever, subject to the limitations, benefits and uses hereinbefore made to 
the mother.” The testator’s daughter D. arrived at the age of fifteen years, and 
his wife afterwards died without having married again. Held, that David took an 
estate tail in one half of the testator’s real estate. Held also, that tle testator’s 
heirs were entitled to the other half, by descent, on the death of his wife; the 
limitation over to his three daughters, on the contingency of Davyid’s dying with- 
out lawful heirs, being void. 

A deed, made by a tenant in tail, for the purpose of barring the entail, although it 
is not recorded until after his death, operates, after it is recorded, from the time 
of delivery, like any other conveyance. 


Wrir or entry, to recover one undivided third part of a 
messuage and sixty acres of land in Dartmouth. ‘Trial before 
Hubbard, J. who made the following report thereof : 

It was proved or admitted, that William Smith formerly 
owned the demanded premises, that he resided at Newport 
(R. I.) at the time of his death, which was on the 28th of 
May 1807; and that his will, dated October 9th 1801, was 
duly proved, at said Newport, on the 3d of August 1807. 
The following items in the will relate to the land now de- 
manded: “Jtem. 'To my beloved wife, Hannah Smith, I 
give and bequeath all the profit and benefit of my whole 
estate, real and personal, until my youngest child, Demarus 
Smith, doth arrive at the age of fifteen years, provided she 
remain my widow until that time ; but if she marries again, 
though it be before my daughter Demarus arrives at the age 
of fifteen years, then the same to cease and determine, and 
the whole to be distributed among my children, in such 
manner and proportions as is hereinafter directed. Item. 
After my daughter, Demarus Smith, arrives at the age of 
fifteen years, then I give and bequeath unto my wife, and 
my will and desire is, that she should have the use and profit 
of the one half of my whole estate, for the term of her nat- 
ural life; except such parts of it as are otherwise specially 
disposed of. Jtem. From the time that my daughter Dema- 
tus arrives at the age of fifteen years, I give and devise 
one half of my real estate unto my son David Smith, his 
heirs and assigns forever; and if, after she arrives at the age 
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of fifteen years, as aforesaid, my wife, that now is, doth 
marry again, then I give and devise unto my son David the 
whole of my real estate, to hold to him, his heirs and assigns 
forever ; said estate consisting of a farm which was given 
me by my father, situate in Dartmouth, in the State of Mas- 
sachusetts. Jtem. I give and bequeath unto my daughter 
Mary Cranston six dollars, and unto my dayghters Sarah 
Smith, Hannah Smith, and Demarus Smith, each the sum of 
eighty dollars. Said legacies to be discharged by my son 
David, in their respective proportions, one half in one year 
from the time at which he comes into possession of the estate 
hereinbefore devised unto him, and the other half in two 
years from the time of his first possessing the same. And 
whereas it often happens that the improvement of lands, by 
reason of the difficulty of obtaining good tenants, is a source 
of perplexity, and material injury arises to the freehold from 
carelessness, waste and stripment, to the detriment of the 
heirs, it is therefore my desire, that the real estate mentioned, 
being a farm in the town of Dartmouth, from the time of my 
decease shall be under the management and control of my son 
David Smith, he being accountable to his mother, Hannah 
Smith, for the avails, profits and benefits thereof, agreeably 
to the disposition of the land hereinbefore expressed. And 
if he should die without lawful heirs, then all that I have 
given and devised unto him I give and devise unto his three 
younger sisters, Demarus, Hannah and Sarah, their heirs and 
assigns forever, subject to the limitations, benefits and uses 
hereinbefore made to the mother.” 

Elizabeth Russell, a witness called by the demandants, tes- 
tified that she was a daughter of said William Smith, and was 
- brought up on the Smith farm in Dartmouth, with her grand- 
father, and lived there about twenty five years, and in sight 
of it since; that her father did not live on said farm. after 
he was married, but came into possession of one half of it, 
after the death of his father in 1800, and used to let out his 
half of it while he lived; that his widow, after his death, 
let it out, till Bradford Howland took possession of it in 1826 
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or 1827; that said widow died in 1842 or 1843, not having 
married again, and that David Smith died in Charleston 
(S. C.) on the 25th of February 1826, never having been 
married. 

It was in evidence that the female demandant, before her 
marriage, was Sarah Smith, daughter of said William Smith, 
and that Hannah Smith, another of his daughters, was still 
alive. 

The demandants claimed title in right of said Sarah, as 
devisee under her father’s said will, on the ground that David 
Smith died unmarried and without heirs of his body. The 
tenant claimed title under a deed to him from Bradford 
Howland and Daniel Howland, jr., of the whole premises 
demanded, bearing date June 2d 1831, and recorded March 
J1ith 1833. Said Howlands claimed title under a deed of 
Hannah Smith, the widow of said William Smith, and his 
daughters Hannah and Demarus, bearing date September 
6th 1827, and recorded on the 14th of the same September. 
This deed conveyed all and each of the grantors’ right, title 
and interest in the demanded premises, which were therein 
described as ‘being the same estate that descended to us, the 
grantors, as heirs at law or legal representatives of William 
Smith.” The said Bradford Howland also claimed title 
under a deed of David Smith, bearing date in the year 1826, 
without date of month, acknowledged February Ist 1826, 
and recorded August 15th 1827, conveying to said Bradford 
the whole of said demanded premises, for the alleged con- 
sideration of $500. ‘This deed recites, that the farm was 
devised to said David by the will of his father, William 
Smith, dated and proved as before mentioned. 

After the foregoing evidence was introduced, the cause 
was withdrawn from the jury by consent of parties, that 
~ the full court might render such judgment as the law 
requires. | 

Coffin, for the demandants. David Smith took an estate 
tail in one haif of the testator’s real estate.. Brice v. Smith, 
Willes, 1. Hulburt v. E’merson, 16 Mass. 244. Denn v 
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Slater, 5 T. R.335. Law v. Davis, 2 Stra. 849. 2 Jarman 
on Wills, 238. As David’s mother did not marry again, nor 
die before Demarus arrived at the age of fifteen years, she 
was seized of a life estate in the other half of the testator’s 
estate. David’s deed to Bradford Howland did not bar the 
entail, by virtue of St. 1791, c. 60, $1. It does not appear 
that he was “seized and possessed” of the premises. <A 
devisee is not seized before entry ; ( Wells v. Prince, 4 Mass. 
64;) and it does not appear that he ever entered upon the 
farm. Besides, the deed should have been recorded before 
his death, in order to bar the entail. 

A conveyance of sixty acres for $500 cannot be regarded 
as bona fide, within the St. of 1791, c. 60. 

Eliot, for the tenant. If the half of the testator’s real 
estate, which was not devised to David, was intestate prop- 
erty, then the demandants have a claim to one sixth of that 
half. But the testator meant that David should have the 
whole farm; and he took one half in fee simple or fee 
tail. The contingency of his dying without lawful heirs 
was too remote. 4 Kent Com. (3d ed.) 273-276. Waring 
v. Jackson, 1 Pet. 570. If so, the limitation was void, and 
he took an estate in fee simple. But if he took an estate 
tail, the entail is barred by his deed to Bradtord Howland. 
The evidence shows that he let the farm, after his father’s 
death ; and therefore there was entry either by him or for 
his use, which gave him the requisite seizin to bar the entail 
by deed. A deed for this purpose, like any other deed, 
operates by relation, after it is recorded, from the delivery. 
And there is no reason for denying that David’s deed was 
bona fide. Nightingale v. Burrell, 15 Pick. 120, 121. 

See also Stehman v. Stehman, 1 Watts, 466. Elawley v. 
Inhabitants of Northampton, 8 Mass. 3. 

Witpe, J. ‘The first question to be decided in this case 
is, what estate David Smith, from whom the tenant derives 
his title, took in the demanded premises by the last will and 
testament of his father, William Smith. 'The words of the 
devise are, ‘I give and devise one half of my real estate unto 
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my son David Smith, his heirs and assigns forever. And if 
he shall die without lawful heirs, then all that I have given 
and devised unto him, I give and devise unto his three 
younger sisters, Demarus, Hannah, and Sarah, their heirs 
and assigns forever, subject to the limitations, benefits and 
uses hereinbefore made to the mother.” Upon a certain 
contingency, which has not happened, the whole real estate 
was devised to the said David; but this and other parts of 
the will are not material in the question to be decided. Nor 
is it material, that all the words of the will, as above cited, 
are not in immediate connexion. 

The three sisters, on the death of David Smith without 
issue, did not take an estate in fee by»way of executory 
devise. For we think it very clear, that an executory devise 
limited to take effect after a dying without heirs, or without 
issue, is void, as it is not to take effect until after an indefi- 
nite failure of issue, which is too remote. A devise in fee, 
with remainder upon an indefinite failure of issue, is an es- 
tate tail; and where a devise over can take effect as a remain- 
der, it shall be so construed, and not as an executory devise. 
Such devises are against the policy of the law, which abhors 
perpetuities. Common recoveries were introduced to bar es- 
tates tail, to prevent perpetuities, and to remove the restraint 
upon the power of alienation. And our statute, by which 
estates tail may be barred in a more easy and simple form, is. 
founded on the same policy. We adhere, therefore, to the 
rule which has been frequently laid down, that where a con- 
_tingency is limited to depend on an estate of freehold, which 
is capable of supporting a remainder, it shall never be con- 
strued to be an executory devise, but a contingent remainder. 
4 Kent Com. (3d ed.) 263. Doe v. Morgan, 3 'T. R. 763. 
Nightingale v. Burrell, 15 Pick. 110. Stehmanv. Stehman, 
1 Watts, 466. If, then, David Smith took an estate tail, by 
the devise to him, the devise over was a remainder, and not 
an executory devise; and we have no doubt that he took 
such an estate. By the first clause of the devise, he would 
take an estate in fee simple; but by the subsequent clause, it 
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was reduced to an estate tail, by necessary implication. The 
words ‘dying without lawful heirs,’ have the same meaning as 
the words ‘dying without lawful issue.’ This appears clearly 
by the devise over to the sisters, who would be the :awful 
heirs of David, if he left no issue. 'The charge upon David, 
to pay certain legacies to his sisters, does not affect the con- 
struction of the will, so as to convert an estate tail into an 
estate in fee simple. Denn v. Slater, 5 'T’. R. 335. 

The remaining question is, whether the remainder over to 
the three sisters of David Smith was barred by his deed to 
Bradford Howland; and we are of opinion that it was. At 
the time the deed was made, the grantor was of full age ; 
for he was living in 1801, when the will bears date, and the 
deed is dated in 1826; and he was seized and possessed of 
an undivided moiety of his father’s real estate, as tenant in 
tail. And there is no evidence to show that his deed to 
Howland was not made, bona fide, for a good and valuable 
consideration. 

It has been argued that the conveyance was not bona fide, 
because only $500 were paid for sixty acres of land. But 
we have no evidence of the value of the land, and are not 
authorized, from that fact, to infer that the conveyance was 
not bona fide. 

It has been argued also, that the deed should have heen 
recorded before the death of the grantor. But there is man- 
ifestly no ground for this objection. 'The record had relation 
back, as that of any other conveyance. See Foster v. Stone, 
20 Pick. 542. 

The conclusion is, that the demandants have no valid title 
under the will of William Smith. But they are entitled in 
right of the female demandant, as she is one of William’s 
heirs, to her share of a moiety of the demanded premises, 
which were not devised over after the death of his widow; 
and judgment is to be entered accordingly. 
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FReperiIcK Rosrson vs. CALVIN FRENCH. 


An action cannot be maintained for a deceit practised in the exchange of horses on 
the Lord’s day. 


T'HIs was an action for a deceit alleged to have been prac- 
ticed by the defendant on the plaintiff, in an exchange of 
horses by them on the 17th of November 1844. The trial 
was in the court of common pleas, before Colby, J. whose 
report thereof was as follows: 

Isaac Barker, the plaintiff’s witness, who was the only per- 
son present at the time of the alleged deceit, testified that he 
accompanied the plaintiff to the house of the defendant in 
Randolph, in the county of Norfolk, on the 17th of Novem- 
ber 1844, being the Lord’s day, and that, between the hours 
of three and four o’clock of the afternoon of that day, the 
plaintiff exchanged with the defendant a horse that he had, 
for a horse owned by the defendant, and gave the defendant 
one hundred and seventy five dollars difference, and that 
there, during that time, and in relation to said exchange of 
horses, the defendant made the representations, and used the 
deceit, charged in the plaintiff’s declaration. 

The plaintiff, upon inquiry by the defendant, admitted that 
he did not expect to control the testimony of the witness, in 
respect to the time when the exchange was made and the de- 
ceit was alleged to have been practised. 

The defendant requested the court to rule, that if the jury 
believed that the purchase of the horse was made by the plain- 
tiff, on the Lord’s day, between sunrise and sunset, and that 
the deceit complained of was in relation to the exchange of 
horses, in the nature of a contract, between sunrise and sun- - 
set, then the whole proceeding was unlawful, and the plaintiff 
could not maintain his action. But the court ruled, that if 
the deceit was practised in relation to such a contract made 
on the Lord’s day, between sunrise and sunset, it did not, for 
that cause, prevent the plaintiff from recovering of the defend- 
ant for the damage he suffered by the deceit. The jury found 
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for the plaintiff, and the defendant alleged exceptions to the 
ruling of the court. 

Eliot, for the defendant. 

Coffin, for the plaintiff. 

Wivpe, J. ‘This was an action upon the case for a deceit 
alleged to have been practised on the plaintiff by the defend- 
ant, on an exchange of horses by them, which was proved, at 
the trial, to have been made on the Lord’s day, and between 
the hours of three and four o’clock in the afternoon. The 
question is, whether upon these facts this action can be main- 
tained ; admitting that the deceit was practised as alleged in 
the declaration. 

By the Rev. Sts. c. 50, $ 1, the doing of “any manner of 
labor, business, or work, except only works of necessity and 
charity,” is expressly prohibited ; and every person so offend- 
ing is to be punished by a fine not exceeding ten dollars. 
There was no pretence that the transaction was within the 
exception of the prohibitory clause in the statute, and conse- 
quently it was a direct violation of the law, by both parties. 
In all such cases, it is a well established principle, that a court 
will not lend its aid to a party who founds his action on-an 
illegal transaction. When the parties are in pari delicto, the 
court will not interfere to assist either of them. This princ- 
ple is established in numerous cases, which were cited and 
considered in Wheeler v. Russell, 17 Mass. 257. ‘In the de- 
cision of that case, Parker, C. J. said, “‘no principle of law is 
better settled, than that no action will lie upon a contract 
made in violation of a statute, or of a principle of the com- 
mon law.” The cases on this point will also be found cited, 
and fully considered by the supreme court of Vermont, in 
Lyon v. Strong, 6 Verm. 219. ‘That case was precisely sim- 
ilar to the one under consideration, and we fully concur in 
the decision of that court. The same principle has been re- 
cently affirmed in Bosworth v. Inhabitants of Swansey, 10 
Met. 363. In that case, it was decided that a person who 
travels on the Lord’s day, neither from necessity nor charity, 
cannot maintain an action against a town for an injury to him, 
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while so travelling, by reason of a defect in the highway, 
which the town was by law bound to repair. The same prin- 
c‘ple applies to the present case. 

The case of Geer.v. Putnam, 10 Mass. 312, has been sup- 
posed to be opposed to these decisions. But the grounds on 
‘which that case was decided are very imperfectly reported. 
[t is manifest, however, that the case was correctly decided on 
the insufliciency of the plea, and that the case did not depend 
upon the question now under consideration. The plea was, 
that the note sued was made on the Lord’s day; but the ex- 
ception in the statute was not negatived, nor was it averred 
that the note was made between sunrise and sunset, so that 
the plea was clearly insufficient. 


New trial granted. 


——__————. 


Oris Gorr vs. INHABITANTS OF REHOBOTH. 


Proprietors of common and undivided land voted to convey toa parish a parcel thereof, 
on which a meeting-house had been erected, ‘‘ reserving to the inhabitants of the 
town the privilege of occasionally holding town meetings in said meeting-house,” 
and authorized a committee to execute a deed: The committee executed a deed, 
which recited the vote, but made no reservation in the granting part thereof. 
Held, that the deed conveyed the land, subject to the reservation in the vote. 
Held also, that a person, who bought the meeting-house of the society, had notice 
of the reservation, by the record of the deed, and took the house subject to the 
right of the town to hold meetings therein, whilst it should stand on the land con- 
veyed by the proprietors. 

A town held its meetings in a parish meeting-house, nearly fifty years, free of charge, 
and the parish afterwards sold the house toG. Held, that G. could not dispute 
the right of the town to hold meetings in the house, whilst it remained where it 
waserected. Held also, that a grant, by the parish to the town, of a right to hold 
meetings therein, might be presumed from the long occupation of the house for 
that purpose. 

Selectmen have no authority, by virtue of their office merely, to make a contract, in 
behalf of a town, for the hiring of a building for the purpose of holding town 
meetings in it. | 


Assumpsir to recover forty dollars for the use of a house 
for town meetings, held therein at various times. At the trial 
in the court of common pleas, before Colby, J. the defendants 


contended that they had a right so to use the house, without 
paying for such use. 
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The evidence showed that the plaintiff, in 1841, purchased 
a meeting-house (the house in question) of the Catholic Con- 
gregational Society in Rehoboth, exclusive of the land on 
which it stood; and that the house remained on the land, 
where it had always stood, until after the date of the plaintiff’s 
last charge against the defendants for the use of it, and that it 
was afterwards removed by the plaintiff, and converted into a 
barn: That, after the sale of said house to the plaintiff at 
public auction, two of the selectmen of Rehoboth (the third 
being absent from town) hired it of the plaintiff, to hold the 
first town meeting charged in his writ, for the sum of four 
dollars; though no authority was shown to have been given 
to the selectmen to hire said house, or any house: ‘That the 
keys of said house were subsequently procured of the plain- 
tiff by the selectmen — they then claiming a right, which the 
plaintiff denied; and that the defendants used the house, for 
town meetings, the number of times alleged in the plaintiff’s 
writ. 

It appeared that the proprietors of common and undivided 
lands in the town of Rehoboth, on the 26th of February 
1793, voted to convey to the Catholic Congregational Church 
and Society in the second precinct in said town, (incorporated 
by Sz. 1792, c. 14. 1 Special Laws, 367,) the land on which 
the meeting-house in question stood, “reserving to the in- 
habitants of said town the privilege of occasionally holding 
town meetings in said meeting-house,” &c.; and that a deed 
of said land was made to said society, on the 20th of March 
1793, by an authorized committee of said proprietors, in 
which said vote was recited, but in the granting part of which 
no reservation was made. ‘This deed was duly acknowledged, 
and was recorded on the 4th of April 1793. 

It also appeared that the town of Rehoboth, in 1774, voted 
that the aforesaid society (then called the second. precinct in 
Rehoboth) should have liberty to pull down the old meeting- 
house, near Palmer’s River, (towards the erection of which 
the town had paid £50,) in consideration that the town 
should have the privilege of holding town meetings in the 
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new house then to be erected; which was the house in 
question: That the town had uniformly held their meetings in 
said house, since 1803, free of charge: That before the town 
of Rehoboth was divided by St. 1811, c. 138, passed on the 
26th of February 1812, and after said meeting-house was 
built, the town meetings were held alternately in said house 
and in the meeting-house of the first precinct, (afterwards the 
town of Seekonk,) and that after the division of the town, the 
meetings were held in the house in question, free of charge. 

The plaintiff also put into the case certain votes of the 
town, passed in 1841 and 1842, directing the building of a 
town house. 

Upon the foregoing facts and evidence, the judge instructed 
the jury as follows: “ 1st. That the town of Rehoboth had not 
the right to hold their meetings in said house, against the will 
of the proprietors. 2d. That if they had, still the right was 
subject to the paramount right of the proprietors to sell and 
take it down, and rebuild; and that by the sale, proved in 
this case, the right terminated, and the plaintiff held the house 
relieved from the servitude.”” A verdict was thereupon re- 
turned for the plaintiff, and the defendants alleged exceptions. 

N. Morton, for the defendants. The town had a right, by 
grant, to hold meetings in the house, free of charge. The 
axed of March 1793 reserved that privilege to the town; and 
ineetings were held in it from 1812, without charge, until the 
plaintiff bought it. The old meeting-house was torn down 
on condition that the town should have a right to meet in the 
new house. 

The town could not be deprived of their right by any 
agreement of the selectmen, who had no authority; nor could 
the town be bound by the selectmen’s promise, which was 
without consideration. Norton v. Mansfield, 16 Mass. 48. 
Besides ; a promise to pay was made only in one instance, and 
the town afterwards occupied the house under circumstances 
which show a claim of right. 

The plaintiff, as grantee of the house, took it subject to 
the same conditions, &c. that attached to it in the hands of 
the original proprietors. 
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Eliot, for the plaintiff. It was not intended by the grant 
to the Catholic Society, that the town should have any 
control of the house, contrary to the will of the society that 
owned it. In former times, the parish and the town were, in 
effect, the same body, and parish and town business was 
done at the same meeting. Inhabitants of Milford v. Gtod- 
Frey, 1 Pick. 91. Furst Parish in Medford v. Pratt, 4 Pick. 
222. 'The defendants have had all the privileges they were 
entitled to; and the plaintiff took the house exonerated, if 
. ever it was under servitude. 

The reservation in the proprietors’ vote does not say that 
the town should hold meetings in the house without paying 
therefor ; and the deed does not contain any reservation. 

The society had a right to pull down or sell the house at 
their pleasure, and thus terminate the rights, if any, of the 
town. And so the defendants understood the matter; as is 
shown by the agreement of the selectmen to hire the house 
of the plaintiff. Daniel v. Wood, 1 Pick. 102. Gay v. 
Baker, 17 Mass. 435. Wentworth v. First Parish in Can- 
ton, 3 Pick. 344. Howard v. First Parishin North Bridge- 
water, 7 Pick. 138. 

Coffin replied. 

Witpz, J. This was an action of assumpsit for the use 
and occupation of a house by the defendants for town meet- 
ings. Upon the facts reported, the jury were instructed, for the 
purposes of the trial, that the defendants had no right to hold 
their meetings in the said house against the will of the pro- 
prietors; or, if they ever had such a right, it was terminated 
by the sale to the plaintiff. ‘To these instructions the defend- 
ants except; and the main question is, whether the defend- 
ants had a right to hold their meetings in the house purchased 
by the plaintiff, without his consent, or payment therefor. 

The plaintiff purchased the house in 1841, from the Con- 
gregational Society in Rehoboth, and their title was derived 
from the proprietors of the common and undivided lands in 
that town. In their deed to the society, it appears that by 
the vote of the proprietors, authorizing the said conveyance 
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to the society, a reservation was made in favor of the defend- 
ants, granting them the privilege of holding town meetings 
in the said meeting-house, and that the committee, appointed 
to make the deed, were directed to make it with said reser- 
vation. It has been argued for the plaintiff that this vote 
is recited in the preamble of the conveyance, and that no such 
reservation is contained in the granting part of the deed. 
But this argument cannot avail the plaintiff, for if the grant 
was not made in pursuance of the vote, the conveyance was 
made without authority, and was void. And the grantees, 
in that case, would hold under the vote of the proprietors, sub- 
ject to the reservation. But there can be no doubt that the 
conveyance was intended to be made in pursuance of the vote, 
and may be so construed. 

This privilege had been enjoyed for nearly fifty years be- 
fore the sale of the house to the plaintiffs; and after such a 
long and undisturbed enjoyment, the society could not be 
allowed to dispute the defendants’ right. So it was decided 
in Goddard v. Dakin, 10 Met. 94. And as the plaintiff had 
notice of this reservation, by the record of the deed to the 
society, he, we think, would be equally bound by the estop- 
pel. If, however, there were any doubt on this point, we think 
a grant may be presumed from the Congregational Society. 

To this ground of defence it is objected, that the defend- 
ants are estopped to deny the plaintiff’s title, by the agree- 
ment made with the plaintiff by two of the selectmen of the 
town, as stated in the report of the case. If the selectmen 
had been authorized by the defendants to make the agree- 
ment, this might be considered a valid objection. But there 
was no evidence of any such authority, and the selectmen 
were not authorized, by virtue of their office, to make the 
agreement in behalf of the town. This agreenient was inad- 
--vertently made, probably under a mistake of the defendants’ 
rights. Subsequently, when the keys of the house were de- 
livered to the selectmen by the plaintiff, they asserted the 
right of occupation by the town; and although this right was 
denied by the plaintiff, he suffered them to take away the 
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keys. Whether this might be considered as an implied con- 
sent, on his part, that the liability of the town to pay for the 
occupation of the house was to depend on the validity or 
invalidity of their title, it is not necessary to decide, as the 
selectmen had no authority to bind the town. 16 Mass. 48. 

It has been contended by the plaintiff’s counsel, that by the 
votes of the town to build a new town house, they have im~ 
pliedly abandoned their right in the plaintiff’s house. But 
these votes, we think, do not justify any such implication. 
The votes were prospective, and were passed in contempla- 
tion of the necessity of providing a new place for town meet- 
ings when the old meeting-house should be removed. 

New trial granted 


Timotuy Laincoun vs. T'He Wuuirrenton MIiuus. 


An oral agreement was made by L., a land owner, and the owners ot mills, who 
flowed his land, to submit to referees the question, what damages he should 
receive: The referees made a written award, ‘that the Taunton Manufacturing 
Company, and the owners of mills, or their assigns, shall pay to L.” a certain 
sum annually, ‘‘so long as said company and others keep up their dam, and flow 
as heretofore; with the understanding and agreement, that if said company and 
others shall discontinue their dam, the said L., his heirs or assigns, shall be en- 
titled to such damages as it appears his land sustains in consequence of former 
flowing, until they arrive at their primitive goodness.”” The words “ accepted 
and agreed to’’ were written on the award, and signed by L., and by “ C. R. by 
authority of the flowers,’ and L, was paid, for several years, the amount men- 
tioned in the award; but it did not appear by whom the payment was made: 
C. R. was not, at the time of his accepting the award, the agent of the Taunton 
Manufacturing Company, nor appointed by them for that purpose: The said com- 
pany afterwards ceased to do business, and their mills passed to other owners, 
who continued to flow L.’s lands, but refused to pay the full amount of damages 
awarded by the referees, and offered him a less amount: L. refused to receive the 
amount so offered, and filed a complaint, in common form, under the Rev. Sts. 
e. 116, praying for a jury to estimate the damages caused by flowing his lands. Held, 
that the award was void, because it was neither certain nor final; that if the award 

‘had been valid, it would not have bound the respondents, on the facts of the case; 
and that L. was entitled to proceed on his complaint. 


THis was a complaint under the mill act, (Rev. Sts. 
¢e. 116,) in which the complainant prayed that a warrant might 
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issue for the empannelling of a jury to assess the damages 
occasioned to his land by a reservoir dam maintained in part 
by the respondents, and used for working their mills. ‘The 
respondents pleaded the general issue, and gave notice that 
they should (among other things) rely upon a reference made, 
in the year 1837, between the complainant and the Taunton 
Manutacturing Company, under which an award was made, 
fixing the terms on which the complainant’s land might be 
flowed. 

At the trial in the court of common pleas, before Colby, J. 
the following award was given in evidence: “'The subscrib- 
ers, to whom are referred the damages sustained by ‘Timothy 
Lincoln, in consequence of a dam at White’s Bridge, so 
called, erected by the Taunton Manufacturing Company in 
1832, having examined the premises of the said Timothy, 
report as follows; viz. that the Taunton Manufacturing Com- 
pany, and the owners of other mills below said dam, formerly 
connected, or their assigns, pay to the said Timothy Lincoln, 
his heirs or assigns, the sum of two hundred and eight dol- 
lars per annum for four years’ past damage, and one hundred 
and thirty-five dollars per annum for future damage, payable 
on the first day of November in each year, so long as said 
company and others keep their dam and flow as heretofore ; 
with the understanding and agreement, that if said company 
and others shall discontinue said dam, the aforesaid Timothy 
Lincoln, his heirs or assigns, shall be entitled to such damage 
as it appears his lands sustain in consequence of former flow- 
ing, intil they shall arrive at their primitive goodness. 

Daniel Leonard. Eddy Lincoln. 
Uriah Smith. Stephen Leonard. 
Bezer Lincoln. Isaac Woodward. 

Taunton, Nov. 2d 1839. 

‘“‘The above report accepted and agreed to, by authority 
of the flowers. C. Richmond, Agent. 

‘“‘ Accepted and agreed to by Timothy Lincoln.” 

It appeared that the submission, under which the foregoing 
award was made, was oral. And C. Richmond testified that 
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he was not, at the time of his accepting the award, the gen- 

eral agent of the ‘l'aunton Manufacturing Company, nor 
appointed by them agent for that purpose; but that as he 
had had the care of paying for flowing theretofore, it was 
thought he could best attend to it; and that he acted under 
a verbal authority from the agent of said company. 

It was proved or admitted that one or more mills used the 
water from the reservoir dam, that were not parties to the 
said reference ; that the ‘Taunton Manufacturing Company 
had ceased to do business, and that the various mills owned 
by them had passed into the hands of other persons and cor- 
porations. And the flowing of the complainant’s lands, as 
alleged in his complaint, was admitted. 

It appeared that the respondents were incorporated by St. 
1836, c. 19, and were organized as a corporation, before the 
date of said award; but no authority was shown from them 
to Richmond, who signed the award. 

It was also in evidence, that the complainant, since the 
award was made, had received the amount therein stipulated 
to be paid, until three years next before the filing of his com- 
plaint, when that amount, less fifteen per cent., was offered 
to him by an agent on the part of the owners of the reser- 
voir dam ; which offer the complainant refused. 

The judge ruled that the award was void for vagueness. 
and uncertainty, and. that the complainant, by reason of any 
proceedings shown, was not precluded from the right to a 
warrant fora jury. ‘T'o this ruling the respondents alleged 
exceptions. 

N. Morton, for the respondents. The agreement signed 
by Richmond was ratified by the respondents, by their pay- 
ing the sum awarded by the referees. No form of words is 
required to make a ratification of a parol matter. Amory v. 
Hamilton, 17 Mass. 103, 109. H’rick v. Johnson, 6 Mass. 
196. Story on Agency, $$ 252-255. If there was a rati- 
fication, then the refusal of the respondents to pay the full 
amount of damages cannot give the complainant a right to a 
jury. He should sue on the ratified agreement. 

VOL. XI. 3 
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Elliot, for the complainant. No suit could be maintained 
by the complainant, on the award. ‘Those who were not 
parties to the award have come into possession of the mills, 
and flowed his lands. The reference was between the com- 
plainant and the Taunton Manufacturing Company and other 
owners of mills, but not all the owners of mills that flowed 
his lands, or used the waters of the reservoir. Besides; the 
award does not bind the assigns of the parties thereto. 

Wipe, J. This case turns on the question whether the 
award of arbitrators, relied on in the defence, is valid and 
binding on the parties to the present suit. An award is in 
the nature of a judgment, and, to be valid, must be certain 
and decisive as to the matter submitted, so that it shall not 
be a cause of a new controversy. Samon’s case, 5 Co. 77. 
Bac. Ab. Arbitrament and Award, E. 2. And although an 
award may be good in part, and in part void, yet this rule 
applies only to awards in which the parts of the award are 
distinct and independent of each other. So an award may 
be conditional; but if the condition leads to a new contro- 
versy, the award is void. According to these principles, we 
are of opinion that the award in question is void, as being 
vague and uncertain, and not final as to the matter submitted 
to the arbitrators. 

The award is sufficiently certain as to the annual payment 
to be made by the owners of the reservoir dam to the com- 
plainant ; but it is expressly on the understanding and agree- 
ment, that if the Taunton Manufacturing Company and others 
shall discontinue said dam, the complainant, his heirs and as- 
signs, ‘shall be entitled to such damage as it appears his 
lands sustain in consequence of former flowing, until they 
shall arrive at their primitive goodness.” It is clear, we 
think, by this part of the award, that it is not final and cer- 
tain between the parties, but that the matter submitted is left 
open to a future controversy, on the contingency of the dis- 
continuance of the dam. | 

But if this award were valid and binding on the parties to 
the submission, it would not, according to the facts reported, 
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be binding on the parties in thiscase. The respondents were 
not a party to the submission, nor are they liable as the as- 
signs of the Taunton Manufacturing Company. Richmond, 
who agreed to the award, as agent of that company, had no 
authority from the company for that purpose; and it does not 
appear that the company have ratified his proceedings. All 
that appears by the report of the case is, that the complainant 
had received the amount stipulated to be paid, until three 
years before the filing of the complaint. But it does not 
appear whether the payments were made by the agent of the 
Taunton Manufacturing Company, or by some other owners 
of the reservoir dam; nor, if paid by the said agent, does it 
appear that he was authorized to ratify the award. ‘Those 
payments might be made without authority, as well as the 
submission to arbitration. Whether, if the Taunton Manu- 
facturing Company had ratified the award, it would bind their 
assigns, is a question which it is not necessary to consider. 
Exceptions overruled. 


INHABITANTS OF T'aAuNTON vs. INHABITANTS OF 
Minp.LesporouauH. 


A parent does not gain a settlement ina town by residing therem ten years together, 
ind paying all taxes assessed on him for five of those years, if, during such resi- 
dence, he is supplied by the town, in which he has a settlement, with money to aid 
him in supporting his helpless children. 


Assumpsir to recover expenses incurred by the plaintiffs in 
the support of Henry Andrews, a pauper, son of Henry An- 
drews deceased. ‘The case was submitted to the court, upon 
the following agreed statement of facts: 

“ The legal settlement of Henry Andrews, the father of the 
pauper, was in the town of Taunton, and the pauper’s settle- 
ment is still in that town, unless he acquired a settlement in 
the town of Middleborough, by the following facts and cir- 
cumstances: he pauper himself acquired no settlement in 
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Taunton, unless through his father. His father resided in 
Taunton, and the pauper lived in his family until 1829, when 
his father went to reside in Middleborough, the pauper being 
in his family, and then of the age of twenty eight years, and 
being at that time, and long before he came of age, and until 
the present time, an idiot. His father continued to reside in 
Middleborough until September 1844, when he died; the 
pauper all that time living in his family. In October of the 
same year, the overseers of the poor of Taunton removed the 
pauper to the alms house in Taunton, where he still con- 
tinues; and the action is brought for the expenses of support- 
ing him there since March 1845. His father was taxed in 
the town of Middleborough, every year, from 1833 to 1843, in- 
clusive. In July 1839, he had paid all the taxes assessed upon 
him for the first five years; and the subsequent five years’ 
taxes also were paid. It appears by the books of the select- 
men and overseers of the poor of Taunton, that various sums 
of money were paid by them to the pauper’s father, to aid in 
the support of the pauper, while they lived in Middleborough ; 
from 1829 to 1834, inclusively, five dollars a year; in 1837, 
1838 and 1839, fifteen dollars a year; in 1841, 1842 and 
1843, twenty dollars a year. If the fact be admissible in evi- 
dence, it is agreed that the pauper’s father was a man of no 
visible property or estate, while he resided in Middleborough. 
It is also agreed that due notice was given by Taunton to 
Middleborough, and due rejection made by Middleborough to 
Taunton.” 

Pratt, for the plaintiffs. The pauper, being an idiot, had 
no settlement but that of his father. Upton v. Northbridge, 
15 Mass. 237. Buckland v. Charlemont, 3 Pick. 173. The 
father gained a settlement in Middleborough, by residing there 
ten years together, and paying all taxes assessed on him five 
(and more) years within said time. St. 1793, c.34,§ 1, art. 12. 
Rev. Sts. c. 45, $1, art. 12. Evidence that he had no visible 
property is inadmissible. The defendants are estopped to 
deny that he was rightly taxed. Monson v. Chester, 22 
Pick. 390, Boston v. Dedham, 4 Met. 178 
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The contribution, by the plaintiffs, towards the support of 
the son, did not prevent the father from gaining a settlement 
in Middleborough. Berkeley v. Taunton, 19 Pick. 480. The 
defendants will rely on Hast Sudbury v. Waltham, 13 Mass. 
460. But in that case the ten years had not elapsed. And in 
East Sudbury v. Sudbury, 12 Pick. 1, ten years’ residence 
was not shown, and the pauper received support as such. If 
support of the son made the father a pauper, then he might 
have been removed to Taunton; and might also have been 
deprived of his right to vote. 

Eddy, (Coffin was with him,) for the defendants. A party 
cannot gain a settlement while he is receiving support. 13 
Mass. and 12 Pick. cited by the plaintiffs’ counsel. Brews- 
ter v. Dennis, 21 Pick. 233. West Newbury v. Bradford, 3 
Met. 428. ‘These cases are conclusive, unless there is a differ- 
ence between supplying a party himself, and supporting his 
family; and the case of Norwich v. Saybrook, 5 Connect. 
384, shows that there is no such difference. The pauper, 
though residing in Middleborough, was under the pupilage 
of the plaintiffs, and the effect was the same as if he had 
resided in Taunton. Hastwoodhey v. Westwoodhey, 1 Stra. 
438. St. Michael’s v. St. Matthew’s, 2 Stra. 831, and 2 Ses- 
sions Cases, 154. Springfield v. Wilbraham, 4 Mass. 493. 
Charlestown v. Boston, 13 Mass. 469. 

The case of Berkeley v. Taunton, 19 Pick. 480, was decid- 
ed on its peculiar facts; it not appearing that the pauper’s 
husband knew that she was supported in Berkeley. 

Houssarp, J.* In this case it is agreed that the original 
settlement of the father of the pauper, and of the son, was 
in the town of Taunton. ‘The settlement of a son is de- 
rivative, and follows that of his father, until he gains a set- 
tlement of his own. Rev. Sts. c. 45, $1, art. 2. And the 
pauper son, for whose support this action is brought, was an 
idiot, and therefore not competent, though of age, to gain a 


* In this and the four following cases, the decision was made at April term 
1847, at Taunton. : 
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settlement for himself, because incapable of volition, of exer- 
cising the power of choice ; and not having estate of his 
own upon which any question can arise, it is clear that his 
settlement follows that of his father. Upton v. Northbridge, 
15 Mass. 237. Therefore the only question is, whether the 
father gained a settlement in Middleborough ; and this de- 
pends upon the single point, whether moneys paid by the 
town of Taunton to the father, to aid him in support of this 
child, will prevent his having gained such settlement. The 
father resided in Middleborough from 1829 till 1844, and 
during that time paid taxes for ten years. But he likewise, 
during twelve years of the time, received moneys from the 
town of Taunton to assist him in supporting his son. 

If the father had received the assistance for his own per- 
sonal relief, the case would come directly within the letter 
of the decisions in the cases of Hast Sudbury v. Waltham, 
13 Mass. 460; Hast Sudbury v. Sudbury, 12 Pick. 1; 
Brewster v. Dennis, 21 Pick. 233; and West Newbury v. 
Bradford, 3 Met. 428; which give a construction to St. 1793, 
c. 34, $1, art. 12. 

Does the fact, then, that the aid was furnished to assist the 
father in the support of the son, present a different case in 
principle from that where the aid is given for the personal 
relief of the party applying? We are of opinion that it does 
not. The parent is bound to support the son, in whole or in 
part, according to hisability. Rev. Sts. c. 46,$5. The son 
was a member of the family, entirely dependent on the father ; 
and the father was unable to maintain him without assistance ; 
and that assistance was furnished by the plaintiffs. But if the 
father had applied to Middleborough for aid, when he applied 
to Taunton, and it had been furnished by Middleborough, 
Taunton would have been obliged to refund it; the father 
. having gained no settlement in Middleborough. And we are 
clearly of opinion that aid furnished to the father and intended 
for him to aid in the support of the son, is, within the spirit 
of the decisions, and within the meaning of the law, aid 
furnished to himself. By reason of his own poverty, he could 
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not support his helpless son. He applied for relief. It was 
a relief to himself; for if he had applied his own means to 
support his son, then the needed aid must have been applied to 
himself; and the difference is in the name merely. In Berkeley 
v. Taunton, 19 Pick. 480, which was assumpsit for expenses 
incurred in the support of a female pauper in Berkeley, whose 
husband had gained a legal settlement in T'aunton by ten 
years’ residence, and five years’ payment of taxes, unless the 
assistance rendered to his wife, (who had continued to reside 
in Berkeley, after her husband removed to 'T'aunton,) pre- 
vented him from gaining such settlement, the court, for the 
reasons stated, from the facts proved, held that it did not ; for 
the relief was furnished without’ any application of his, and 
he was never applied to for payment, nor did it appear that 
he knew of her being supported as a pauper, or that he was 
not of sufficient ability to maintain her. But the court 
add, ‘“‘had the support been furnished at his request, it 
might have presented a quite different question.”” Here the 
son resided with the father, helpless and dependent; the 
father, not being of sufficient ability, applied for assistance, 
which he needed. He was, therefore, within the meaning 
of the law, so far supported by the town of Taunton, while 
living in the town of Middleborough, as to prevent his gain- 
ing a se..lement in Middleborough. 
Judgment for the defendants. 


—_—_—_——_. 


Georce 'T’. Cops & others vs. Lemuet ARNOLD. 


A judgment recovered by a plaintiff, in an action for use and occupation of real 
estate, is admissible in evidence against the defendant on the trial of a writ of 
entry, brought against him by the plaintiff in the former action, to recover pos- 
session of the same real estate. 

A tenant of real estate, who enters under a parol demise from A., and holds over, 
cannot defeat a writ of entry brought by A. to recover possession of the demised 
premises, by setting up a conveyance of the premises, made by himself to B., 
after the demise, and a subsequent holding by him under B. 


Writ or Entry, dated October 28th 1844, brought by the 
four minor children and heirs at law of D. G. W. Cobb, 
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deceased, to recover a tract of about thirty acres of land in 
Taunton, called ‘“‘ The Glebe.” 'The action was commenced 
by the demandants’ mother, and was afterwards prosecuted 
by one of them, who has since come of age, and by the 
guardian of the others. The tenant filed a specification of 
defence, giving notice that he should deny the seizin of the 
demandants ; and he further gave notice, by way of special 
non-tenure and disclaimer, that he claimed to hold the de- 
manded premises under Annis Lincoln, who was seized 
thereof. The trial was before Shaw, C. J. who made the 
following report: 

The demandants opened their case by stating that in 1743 
a conveyance was made, by Thomas Cobb, to certain per- 
sons, as wardens and otherwise interested in an episcopal 
church, called St. Thomas’ Church, situated at Three Mile 
River, in Taunton ; and a deed to that effect was offered in 
evidence. ‘There was also evidence tending to prove that 
the land was held, and let from time to time, by persons 
claiming to be church wardens, or acting for the use and 
benefit of said church, until 1816, when the old church edi- 
fice was demolished by a storm; and that no church was 
afterwards erected at the same place, though the glebe lands 
were let, for some years after, by persons claiming to be 
church wardens, and for some time were hired by the tenant 
and Asa Arnold. 

The demandants offered in evidence St. 1819, ce. 105, and 
St. 1832, c. 123, each entitled “An Act to incorporate the 
Episcopal Church of St. Thomas, in Taunton ;” the latter 
statute partially repealing and modifying the former. ‘The 
tenant denied that the latter corporation, though of the same 
name, was the successor of the former, or had any connexion 
with it, or was entitled to its property, or to any property 
held in trust for it. In consequence of the course which the 
cause took, it was not thought necessary to express any opin- 
ion upon this subject, nor further to follow down the ancient 
title, as derived from the deed of Thomas Cobb. 

There was evidence tending to show that, in 1828, the 
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demanded premises were offered for sale at auction, and were 
purchased by Francis Baylies; but no evidence was given 
of any authority of those who offered it for sale, or of their 
title, or of any deed to said Baylies. But the said Baylies 
testified that he and D. G. W. Cobb, the demandants’ ances- 
tor, agreed to purchase the said premises; that he bid them 
off at the sale, and afterwards, in pursuance of an agreement 
to that effect, conveyed the whole thereof to said Cobb, by a 
quitclaim deed, (which the demandants gave in evidence, ) 
dated September 3d 1830, duly acknowledged and recorded. 

The demandants then called Samuel Crocker, their grand- 
father, as a witness; and he testified that in the spring of 
1832, after the decease of said D. G. W. Cobb, the tenant 
came to him, and said he had been to Mrs. Cobb, the de- 
mandants’ mother, to hire the Glebe Farm, and that she had 
referred him to the witness, saying, “if he has not let it, you 
may have it;”’ that the witness told the tenant he might 
have it for $30 yearly rent; that the tenant said it was too . 
high, and that the witness told him he should have it for 
$24, and he agreed to it. 

The demandants also gave in evidence a judgment recov- 
ered by them against the tenant, at the October term of this 
court, in 1844, in the county of Bristol, for use and occupa- 
tion of the demanded premises, from 1841 to 1842. See 8 
Met. 398. Also evidence of notice to quit, given by them 
to the tenant, on the 13th of April 1844. 

The tenant, under his specifications of defence and notice, 
to prove a title in Annis Lincoln, under whom he held, gave 
in evidence a deed of conveyance of the demanded premises 
from himself to said Lincoln, dated September 13th 1842, 
purporting to be made in consideration of $300, with cove- 
nants of seizin and warranty. 

Asa Stacy, a witness called by the tenant, testified that 
the tenant occupied the “Glebe Lot,’ as long ago as 1819, 
and that the witness had worked on it for him, in mowing 
prass and making fences. 

- Lemuel Arnold, jr., son of the tenant, testified that, at hig 
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first recollection, his father and uncle worked together on the 
said lot, and divided the proceeds. 

Upon this evidence, the jury were instructed that the 
question between the parties did not depend upon the con- 
veyance of 1743, made by Thomas Cobb, to the use of an 
episcopal church, nor upon the respective titles of the epis- 
copal churches; because neither of the parties had proved 
a title under either of them: ‘That if, in 1832, or about that 
time, after the death of D. G. W. Cobb, the tenant agreed 
to hire the demanded premises of said Cobb’s heirs, and pay 
rent therefor, it*was an acknowledgment of their title, which 
he could not now contest: That if he applied to the father of 
Mrs. Cobb, as her agent, she acting in behalf of her minor 
children, and agreed to take their estate at an annual rent, it 
was immaterial whether she was then appointed their legal 
guardian or not, if she acted for them, and they afterwards, 
by themselves, or their guardian, ratified the act, it was 
sufficient, and was an acknowledgment, on his part, of their 
title ; and that the judgment, recovered by the demandants 
against the tenant, for use and occupation of the same 
premises, was competent evidence, from which the jury 
might infer a tenancy. 

The jury were further instructed, in regard to the tenant’s 
claim to hold under a paramount title of Annis Lincoln, that 
this defence could not be maintained by showing no other 
title in Lincoln, than a deed from the tenant himself, made 
after he had admitted the title of the demandants, by becom- 
ing their tenant; that he could convey to Lincoln only such 
title as he had himself; and notwithstanding he had been in 
_ possession, prior to his thus becoming their tenant, yet if he 
consented to become tenant and pay rent to them, he admit- 
ted their superior title, or elder possession, at that time, and 
his subsequent possession, being permissive and not adverse, 
could found no claim of title against them. 

The jury returned a verdict for the demandants. Judg-— 
ment to be rendered on the verdict, if the instructions to the 
yury were correct ; otherwise, a new trial to be granted. 
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Coffin §& Pratt, for the tenant. 

A. Bassett, for the demandants. 

Hussarp, J.* ‘This case is intimately connected with the 
case between the same parties, reported in 8 Met. 398. In 
that case, which was assumpsit for use and occupation of the 
premises now demanded in a writ of entry, it was proved that 
the defendant used and occupied the premises, holding them 
as tenant of the plaintiffs, on a promise to pay rent; and the 
court held that the defendant could not, in that action, con- 
trovert the plaintiffs’ title. 

In the present action, the hiring of the demanded premises 
by the tenant was proved, and the demandants’ title was 
thereby acknowledged by him. ‘The letting was by the 
agent of the demandants’ mother, and the act has been rati- 
fied by the guardian of the minor demandants, and by the 
other demandant since he came of age. 

We are of opinion that the judgment in the former case 
was admissible in evidence, and that the jury might infer 
from it, that the tenant held under the demandants. 

We are also of opinion that the tenant’s deed to Lincoln 
could not pass any other title than his own, which -was mere- 
ly that of a tenant by sufferance. That deed was an attempt 
to avoid his tenancy and the effect of his own admissions}; 
and he cannot avail himself of it to defeat his landlords’ 
title. If it could be done in this case, it might in any other, 
and the rights of landlords, which are well settled upon 
sound principles, would be materially affected, if not de- 
stroyed; as it would enable any tenant to dispute his land- 
lord’s title, by conveying the premises in fee, and taking a 
title back. : 

The tenant has admitted the demandants’ title; he has 
shown no superior or elder title; and his possession was per- 
missive, and derived from the demandants. We are therefore 
of opinion that the instructions to the jury were correct, and 


that there must be 
Judgment on the verdict 


* Wilde, J. did not sit in this case. 
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Linus W. Snow vs. Tue Eastern Ratt Roap Company. 


In an action against a rail road company, to recover damages for the loss of a trunk 
by their negligence, the plaintiff is not a competent witness, although he has no 
other evidence. 


T'u1s was an action of trespass upon the case, charging the 
defendants with having so negligently and carelessly trans- 
ported the plaintiff’s trunk, when he was travelling, as a pas- 
senger, over their road, that the same, with its contents, was 
wholly lost. ! 

At the trial in the court of common pleas, before Colby, J. 
the plaintiff was admitted as a witness, to prove the contents 
of his trunk. He testified that it contained certain articles of 
wearing apparel, several books, and twenty five dollars of 
money, in half eagles. He also testified to the value of the 
wearing apparel and books. 

The defendants objected to the admission of the plaintiff as 
a witness, and also to his being permitted to testify, if at all, 
to the value of the contents of the trunk. The defendants 
also contended that they were not liable for the books or 
money, alleged to be a part of the contents of the trunk, as 
they did not constitute a part of a passenger’s ordinary bag- 
gage, for the safety of which passenger carriers are liable. 
But the judge overruled these objections, and instructed the 
jury, that if the testimony of the plaintiff was believed, there 
being no other evidence in the case to control it, the defend- 
ants were liable, in this action, for the trunk and its contents, 
with interest from the date of the plaintiff’s demand on them 
for indemnity. 

Under these instructions the jury returned a verdict for the 
plaintiff. ‘The defendants alleged exceptions. 

Clifford, for the defendants. It is gross negligence, in a 
rail road passenger to carry money in his trunk; and the de- 
fendants are not liable for the loss of it. Hawkins v. Hoff- 
man, 6 Hill, 586. Orange County Bank v. Brown, 9 Wend. 
85, 102.. David v. Moore, 2 Watts & Serg. 230. Weed v. 
Saratoga §& Schenectady Rail Road Co. 19 Wend. 534, 537. 
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_ The defendants are not liable for the plaintiff’s books, as 
for baggage. Pardee v. Drew, 25 Wend. 459. And if they 
were liable, the plaintiff, if a competent witness at all, was 
not competent to prove that his trunk contained money or 
books. Clark v. Spence, 10 Watts, 335. Binghamv. Rogers, 
6 Watts & Serg. 495. 

It is said, in many of the books, that a party, in a case like 
this, may be a witness in his own cause, from necessity, when 
he can have no other evidence. But this position is not sus- 
tained by the decisions. It is only in cases where fraud has 
been practised on a party, that he can be a witness in his own 
cause ; and he is admitted, in such case, in odium spoliatoris. 
See Childrens v. Sarby, and East India Co. v. Evans, 1 
Vern. 207, 308. 1 Greenl. on Ev. (3d ed.) $ 348 & note. 
The case of Herman. v. Drinkwater, 1 Greenl. 27, is no au- 
thority for the general proposition, that a passenger, in an 
action against a carrier, is a witness to prove the contents ot 
his trunk. That was a case of robbery. 

The courts of Pennsylvania have admitted passengers, who 
have lost goods, to testify in their own actions; but no rule 
of evidence has been recognized in this Commonwealth, by 
which the present plaintiff was a competent witness at the 
trial. See Butler v. Basing, 2 Car. & P. 614. 

Coffin, for the plaintiff. ‘The plaintiff was a witness from 
necessity, and was preperly admitted to testify, as in case of 
a party’s account book. 12 Vin. Ab. Evidence, I. pl. 34. 
2 Greenl. on Ev. $ 213. Herman v. Drinkwater, 1 Greenl. 
27. WSneider v. Geiss, 1 Yeates, 34. He was also a compe- 
tent witness to prove the contents of his trunk, and their 
value. Whitesell v. Crane, 8 Watts & Serg. 369. 

Hussarp, J. The question, whether the plaintiff was a 
competent witness on the trial of this action, is of much prac- 
tical importance to the community, as, in consequence of the 
facilities for travelling, the passenger travel is constantly on 
-the increase ; and rail road corporations, being carriers of pas- 
sengers and their baggage, are liable, by the rules of the com- 
mon law, for losses, unless they change their liability by force 
of some special contract. 
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The law of evidence is not of a fleeting character; and 
though new cases are occurring calling for its application, yet 
the law itself rests on the foundation of the ancient common 
law, one of the fundamental rules of which is, that no person 
shall be a witness in his own case. This rule has existed for 
ages, with very !ittle modification, and has yielded only where, 
from the nature of the case, other evidence was not to be ob- 
tained, and there would be a failure of justice without the 
oath of the party. These are exceptions to the rule, and 
form a rule of themselves. In some cases, the admission of 
the party’s oath is in aid of the trial, and in others it bears 
directly on the subject in controversy. Thus the oath of the 
party is admitted in respect to a lost deed, or other paper, pre- 
paratory to the offering of secondary evidence to prove its 
contents ; and also for the purpose of procuring a continuance 
of a suit, in order to obtain testimony ; and for other reasons. 
So the oath of a party is admitted to prove the truth of en- 
tries, in his book, of goods delivered in small amounts, or 
of daily labor performed, when the parties, from their situa- 
tion, have no evidence but their accounts, and, from the 
nature of the traffic or service, cannot have, as a genera} 
thing. So, in complaints under the bastardy act, where the 
offence is secret, but yet there is full proof of the fact, the 
oath of the woman is admitted to charge the individual. In 
cases also where robberies or larcenies have been committed, 
and where no other evidence exists but that of the party 
robbed or plundered, he has been admitted as a witness to 
prove his loss; as it is said the law so abhors the act, that the 
party injured shall have an extraordinary remedy, i odium 
spoliatoris. Upon this principle, in an action against the 
hundred, under the statute of Winton, the person robbed was 
admitted as a witness to prove his loss, and the amount 
-of it. Bul. N. P. 187. Esp. on Penal Sts. 211. 1 Phil. 
Ev. c. 5, § 2. 2 Stark. Ev. 681. Porter v. Hundred of 
Regland, Peake’s Add. Cas. 203. So in equity, where a 
man ram away with a casket of jewels, the party injured was 
admitted as a witness. Hast India Co. v. Evans 1 Vern. 
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308. A case has also been decided in Maine, (Herman v. 
Drinkwater, 1 Green]. 27,) where the plaintiff was admitted 
to testify. In that case, a shipmaster received a trunk of 
goods in London, belonging to the plaintiff, to be carried in 
his ship to New York, and on board which the plaintiff had 
engaged his passage. 'The master sailed, designedly leaving 
the plaintiff, and proceeded to Portland instead of New York. 
He there broke open and plundered the trunk. These facts 
were found aliunde, and the plaintiff was allowed to testify 
as to the contents of the trunk. ‘These cases proceed upon 
the criminal character of the act, and are limited in their 
nature. ‘The present case does not fall within the principle. 
Here was no robbery, no tortious taking away by the defend- 
ants, no fraud committed. It is simply a case of negligence 
on the part of carriers. The case is not brought within any 
exception to the common rule, and is a case of defective 
proof on the part of the plaintiff, not arising from necessity, 
but from want of caution. ‘T’o admit the plaintiff’s oath, 
in cases of this nature, would lead, we think, to much greater 
mischiefs, in the temptation to frauds and perjuries, than can 
arise from excluding it. If the party about to travel places 
valuable articles in his trunk, he should put them under the 
special charge of the carrier, with a statement of what they 
are, and of their value, or provide other evidence, beforehand, 
of the articles taken by him. If he omits to do this, he then 
takes the chance of loss, as to the value of the articles, and is 
guilty, ina degree, of negligence —the very thing with which 
he attempts to charge the carrier. Occasional evils only have 
occurred, from such losses, through failure of proof ; the rela- 
tion of carriers to the party being such that the losses are 
usually adjusted by compromise. And there is nothing to 
lead us to innovate on the existing rules of evidence. No 
new case js pres2nted; no facts which have not repeatedly 


occured ; 10 new combination of circumstances. 


We are of opinion that the testimony of the party was im- 
properly admitt2d ; and the verdict is therefore set aside, and a 
New trial granted. 
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Josuua Ricumonp vs. Joun A. Parker & another. 


R. delivered to B., master of a whaling vessel, a quantity of slops, for sale to the 
crew, on joint account of R. and B., the profits to be divided between them: B. 
sold the slops to the crew, and charged to each the amount that each purchased, 
and rendered to the owners of the vessel, at the end of the voyage, an acconnt 
of the slop bills against the crew, amounting to $653°10, which sum was credited 
to him, in an account of the voyage, settled between him and the owners, on which 
settlement there was found due to B., after deducting what he owed them, the 
sum of $864°72: Before this account was settled, B. drew an order on the owners, 
as follows: ‘* Pay to M. the whole sum due me for balance of my voyage:” R. 
gave notice to the owners, that he claimed one half of the money in their hands, 
derived from the sale of the slops, and requested them not to pay it to any other 
person: M. afterwards sued the owners, in the name of B., for the balance due 
B. on his voyage, and on giving them an indemnity against R.’s claims, they paid 
to M. said sum of $864'82: R. then brought an action against the owners, to re- 
cover one half of said sum of $653°10. Held, that B.’s order assigned to M. only 
B.’s separate and private balance due from the owners to him, and not R.’s inter- 
est in the lays of the crew, for the slops furnished to them. Held also, that the 
owners, by their proceedings, had assented to a severance of the interest of R. 
and B. in the proceeds of the slops, and were liable therefor to R., in an action 
brought by him alone. 


TH1s was an action of assumpsit for money had and re- 
ceived, money paid, goods sold and delivered, work and labor 
performed, and materials found. A count was added on the 
following account annexed to the writ: “June 13th 1843. 
To amount of proportion of slop bills against the seamen on 
‘board the barque Franklin, on her recent voyage, received by 
you in settlement with William E. Beetle, master of said 
DATOUC,.. 0. 5 so) ey be. son co uly | mr pt 

Interest to October 29th 1844, . . . . 27-75 | 


$354-30.” 


At the trial before Hubbard, J. it was agreed by the par- 
ules, that the barque Franklin belonged to the defendants, 
and that William E. Beetle was the master: That the barque 
‘sailed on a whaling voyage, in July 1839, and returned in ~ 
April 1843: That before she sailed, the master, who had . 
nad dealings with the plaintiff, entered into an agreement 
with him to take a quantity of slops for seamen, to sell on 
joint account, and that the invoice of the goods was headed 


ee 
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thus: “Invoice of merchandize consigned by Joshua Rich- 
mond to Captain William E. Beetle, for sale on joint account ; 
the profits to be divided, after paying interest and insurance.” 
It appeared that the amount of the aforesaid invoice was 
$525-80, and that one half of this amount was charged by 
the plaintiff to Captain Beetle, in account, and that a note was 
given by Beetle to the plaintiff for the balance; that Beetle 
received the goods on board the Franklin, and sold nearly all 
of them to the crew, during the voyage, and charged the 
crew, respectively, with the amount that each received ; that 
Beetle, on his return home, rendered the account of his slop 
bills against the crew to the owners of the barque, amounting 
to $653-10, which sum was credited to him in an account 
settled June 2d 1843, on which account there was a balance 
of $59-92, due to him, independently of his share of the 
voyage, for which share another account was stated with him 
by the owners, in which he was credited $977:60, and with 
the aforesaid balance of $59-92, and charged with a note and 
a small account held against him by the owners; leaving a 
balance to him of $864-82, which the owners (the defend- 
ants) paid over, on the 11th of January 1844, to T. G. Cof- 
fin, Esq. for account of Munroe & Morse, to whom Captain 
Beetle, being insolvent, had assigned his interest in the voy- 
age, by an order on the defendants of the following tenor: - 
“ For value received, pay to the order of Munroe & Morse 
the whole amount due me for the balance of my voyage in 
the barque Franklin. W. E. Beetle.” 
* It appeared that the aforesaid order was presented to the 
defendants the day after the arrival of the Franklin, in April 
1843 ; and that the plaintiff, on the 5th of June 1843, gave 
written notice to the defendants that he claimed the amount 
of money in their hands, derived from the slops sold on board 
the Franklin to the seamen, and requested them not to pay 
over the proceeds to any other person. , 
The following facts also appeared: After the plaintiff gave 
the aforesaid notice to the defendants, Munroe & Morse, 
in the name of Beetle, sued the defendants, who at first 
VoL, xt 4 
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attempted to defend the suit, for the plaintiff ; but Munroe & 
Morse gave an indemnifying bond to the defendants, who 
then suffered judgment to be rendered against them; putting 
on file the following agreement made between them and 
Munroe & Morse: ‘It is hereby agreed that judgment in 
this case shall not prejudice or affect, in any way, the rights 
or claims of Joshua Richmond to any part of the money in 
the defendants’ hands, any further than any payment of 
them would, with notice of said Richmond’s claim thereto.” 
The amount paid over by the defendants to Munroe & Morse 
was $864:82 ; the defendants retaining all that was due from 
Beetle to them, by note or account, without reference to the 
Franklin’s voyage. 

The plaintiff claimed, in the present suit, the proportions 
due to him (with interest) for the slops furnished to Beetle, 
and the proceeds of which were received by the defendants. 

Munroe & Morse (who defended this suit) claimed to re- 
tain the whole amount received by them. 

The judge directed a verdict for the plaintiff, for the sum 
claimed by him; and a verdict was returned accordingly, 
subject to the opinion of the whole court. 

Coffin, for the defendants. 

Clifford, for the plaintiff. 

Hussarp, J. It is contended that the plaintiff and Beetle 
were either partners in the transaction, or joint owners of 
the proceeds of the goods, and therefore the plaintiff cannot 
maintain an action against the defendants, unless Beetle is 
made a plaintiff with him; that the master, as partner o1 


joint owner, had full authority to receive payment and give © 


a discharge; that in the adjustment with his owners, he re- 
ceived, by way of set-off against him, the amount due upon 
the adventure, except $59-92; and that the plaintiff cannot 
recover a moiety of this sum, as he cannot sue alone, nor can 
he join the master with him in an action, as the master has 
received the whole amount, in the settlement made by the 
defendants with Munroe & Morse. 

The plaintiff and Beetle were jointly interested in the 
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proceeds of the goods; but the adventure was so far settled 
and determined, and the accounts made up with the owners, 
and allowed, that there is no doubt, if Beetle had received 
the balance from the owners, the plaintiff could have sued 
him in assumpsit, and have recovered the amount due for his 
share of the adventure. It would have been no valid answer 
for Beetle to have said they were partners, and that an action 
would not lie. 

See Barney v. Coffin, Fanning v. Chadwick, Barter v. 
Rodman, 3 Pick. 115, 420, 435, and Robinson v. Williams, 
8 Met. 454, which recognize principles that we deem appli- 
cable to the present case. 

This is one of those adventures peculiar to a whaling 
voyage, in which the master is allowed to supply the crew 
with necessaries, and to have a lien and security, for his re- 
imbursement, in the results of their earnings, at the close 
of the voyage. ‘The crew are neither partners nor tenants 
in common with the owners of the vessel in the oil obtained 
on the cruise, but they have a claim on the proceeds, accord- 
ing to their respective proportions or lays, agreeably to their 
shipping contracts. The owners of the vessel become the 
agents of the crew, and are responsible to them or to those 
persons who have a lien on their shares. In this case, in 
which the plaintiff and the master were jointly concerned, 
Beetle, the master, has made a settlement of the voyage, and 
has ascertained the sums due to the seamen, respectively, 
from the owners, and the amount due from the seamen to 
tre plaintiff and himself; and the question is, whether, upon 
the facts proved, the interests of the plaintiff and Beetle 
have been so far severed, that the plaintiff can now main- 
tain an action against the agents for the share due to himself, 
in the same manner as if the supplies had been furnished to 
the seamen in his name. And for this purpose we are to 
look at the relation of the several parties to each other at 
the time of the commencement of this suit. 

And first, as to the interest acquired by Munroe & Morse, 
he creditors of Beetle, who are in fact the parties contesting 
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the plaintiff’s right. They claim, by virtue of an assignment 
or order from Beetle, to hold the proceeds of these goods, and 
to turn the plaintiff round to a vain remedy upon Beetle, 
who is insolvent. The order of Beetle upon the owners is 
to pay Munroe & Morse “ the whole amount due me for the 
balance of my voyage in the barque Franklin.” This order, 
we think, is to be construed with reference to the master’s 
right and interest in the shares of the men; and in giving 
a construction to it, we think it does not assign to them more 
than the master’s separate and private balance due to him 
from the owners on the settlement of his accounts with him ; 
and did not undertake to convey, what he could not honestly 
do, the plaintiff’s share or interest in the lays of the seamen 
for the goods he had furnished to them. The order was 
drawn up at the moment of the arrival of the vessel, before 
any progress had been made in the adjustment of the voyage, 
and was intended to assign what he might be personally en- 
titled to, on the settlement of his final account with those 
concerned in the voyage. This order, therefore, though 
general in its terms, we think is to be confined to the private 
and separate interest of the master; and by virtue of it 
Munroe & Morse acquired no right to the interest or share 
of the plaintiff in the lays of the seamen. So that if the 
amount claimed by the plaintiff had been paid to him by the 
defendants, Munroe & Morse could not, in their own names, 
nor in the name of the master, have recovered back the same 
from him. 

The second question which arises is, whether there has 
been such a severance of the interest of the plaintiff and 
Beetle, with the assent of the owners, that the plaintiff can 
maintain a separate action against them for the money ascer- 
tained to be due to him, as the proceeds of his share of the 
goods. And we think that this assignment by Beetle to 
Munroe & Morse was, so far as he was concerned, a severance 
of the joint interest of the plaintiff and himself in the 
amounts due from the former; and that this severance has 
been agreed to by the defendants, in tl? settlement they 
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have made with Munroe & Morse, and in the indemnity they 
have taken to protect themselves from the plaintiff’s claim. 
The defendants are now in the situation of stakeholders, and 
their conduct is an assent to pay to the parties respectively, 
according to their rights. And we are of opinion that this 
arrangement of the suit brought by Munroe & Morse in the 
name of the master, is not such a payment of the whole pro- 
ceeds to the master, as operates as a discharge of this action. 
The master having severed the claim, and having assigned his 
own balance merely, and the defendants having consented to 
it, there is now no technical difficulty in the way of the plain- 
tiff’s recovery in this case, agreeably to the law as stated in 


Baker v. Jewell, 6 Mass. 460. 
Judgment on the verdict. 


Parpon Aumy & others vs. Francis GRINNELL. 


A. placed a seine reel on the land of G., near to a river, and G. gave him reason 
able notice to remove it, and, on his neglect to remove it, cut it down and shoved 
it towards the river, and it floated off. Held, that G.’s acts were justifiable, and 
not a trespass upon A. 


Trespass for breaking, cutting down and destroying a 
seine reel, the property of the plaintiffs. 

At the trial in the court of common pleas, before Colby, J. 
it appeared that the reel stood on the defendant’s land ; that 
the defendant gave notice to the plaintiffs to remove the reel, 
and, on the same day on which the notice was given, directed 
his servant to remove the reel, which stood on the shore of a 
small river, at high water mark; that the reel was removed, 
under the superintendence of the defendant, in the following 
manner: The defendant’s servant dug around the braces 
which supported the posts, for about twenty minutes, and 
then, not finding the bottom of the posts, cut them off, and 
the reel fell towards the water, breaking in its lighter parts, 
as it fell. It was then shoved, by the defendant and his 
servant, towards the water, and floated off. It was admitted 
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and proved, that the reel might have been removed carefully, 
and without injury, from the defendant’s land, by four men, 
in the space of three hours. 

There was no evidence that the plaintiffs had any land upon 
which the reel could have been placed by the defendant, or 
that they ever offered to pay any part of the expenses of such 
removal. 

The jury were instructed, that if the defendant gave reason- 
able notice to the plaintiffs to remove the reel from his prem- 
ises, and the plaintiffs refused or neglected so to do, the de- 
fendant was justified in removing it in the manner in which 
the evidence showed that it had been done by him. j 

The jury returned a verdict for the defendant, and the plain- 
tiffs alleged exceptions to the foregoing instructions. 

This case was argued at Boston, in January 1847, before all 
the judges. 

Page, for the plaintiffs. 

Clifford, for the defendant. 

Hussarp, J. The reel stood on the defendant’s land, and 
the verdict finds that he gave reasonable notice to the plain- 
tiffs to remove it, which they refused or neglected to do. 
The defendant then removed it, by cutting away the posts, 
and shoving it off into the river. 

The injury in fact complained of is the manner of remov- 
ing the reel. The plaintiffs’ counsel contends that the de- 
fendant was bound to remove it with reasonable care, and 
that, not doing so, he became a trespasser ab initio. | 

The facts which are stated are few ; and we do not feel war- 
ranted in assuming facts, favorable to the plaintiffs, which are 
not proved. It does not appear that there was any license to 
put the reel on the defendant’s land. But if there was, it 
was revoked by the defendant’s direction to remove it. ‘The 
‘omission to remove it was an injury to the defendant, and he 
had a right to remove it; and he is not to be held to take 
better care of the plaintiffs’ property, than the plaintiffs 
themselves, who neglected it. The defendant was not their 
bailee, nor bound to use ordinary care. 
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It does not appear that the plaintiffs had any land to 
which the reel could have been removed; and the defend- 
ant might not have been justified in removing it into the 
highway. And as to employing four men for three hours, to 
remove it carefully, the law, we think, imposed no such obli- 
gation or duty on the defendant; nor would the plaintiffs, 
without request on their part, have been bound to pay the 
expense of such removal. | 

In the case of F’orsdick v. Collins, 1 Stark. R. 173, which 
was trover for the value of a block of Portland stone, the 
facts were, that the stone was put by the plaintiff on land 
- adjoining some shells of houses which he had purchased ; that 
the land afterwards came into the possession of the defendant, 
and that he refused to permit the plaintiff to carry the stone 
away, and afterwards removed it himself to a considerable 
distance. Lord Ellenborough held that the defendant was not 
justified in removing the stone to a distance ; and that, in an 
action of trespass by the owner, the defendant, in his justifi- 
cation, must have alleged that he removed it to some adjacent 
place, for the use of the owner. 

In that case, the plaintiff requested permission to remove 
the stone; which was refused by the defendant. The plain- 
tiff could not go upon the land without incurring the risk of 
committing a trespass; and the stone being the property of the 
plaintiff, and placed on the land before the defendant came 
into possession of it, the defendant should either have permit- 
ted him to remove it, or himself have removed it to a place 
where the plaintiff could get it. But in the present case, the 
plaintiffs refused to remove the reel from the defendant’s land. 
We think, therefore, that the defendant is not liable for cut- 
ting down the posts and letting the reel float down the river. 
He had a right to clear his land of it, and is not a trespasser 
upon the plaintiffs by so doing. 

Exceptions overruled. 
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CoMMONWEALTH vs. WiLuiaAm P. BuLopeetrr & another. 


The Rev. Sts. c. 125, § 20, providing for the punishment of those who, without lawful 
authority, forcibly confine any person in this State, or carry any person out of the 
State, against his will, apply to soldiers of another State, acting under martial law, 
and under the military authorities of that State, in time of civil war and insurrec- 
tion there, who come into this State and seize and carry away the insurgent citi 
zens of that State, who are found here, 

One State of the Union, in time of insurrection and civil war in that State, has no 
authority to give orders to her troops to pass over the lines and into the territory 
of another State, to protect herself against insurgents, and to capture her rebel 
citizens who have recently fled over those lines; and such orders cannot shield her 
citizens or soldiers from being criminally responsible, in the courts of another 
State, for there seizing such insurgents, though such citizens or soldiers, when 
acting under such orders, are subject to martial law in their own State; unless 
there be a necessity, or probable cause of necessity, for the defence or protection 
of the lives and property of the citizens of such other State, or for the defence of 
the State itself, that the acts directed by such orders should be done. And of 
this necessity, or probable cause of necessity, the jury, and not the authorities of 
such other State, are the ultimate judges. 
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THis was an indictment against William P. Blodgett, Ste- 
phen Hendrick and Darius Briggs, founded on the Rev. Sts. 
¢. 125, $ 20, and alleging, in the first count, that said defend- 
ants, “at Bellingham, in the county of Norfolk, on the 30th 
of June 1842, with force and arms, in and upon one Arnold 
Whipple, and in and upon one Oliver Ballou, and in and upon 
one William T’. Olney, and in and upon one Timothy Walker, 
all of whom were then and there in the peace of said Common- 
wealth being, did make an assault, and then and there said 
Whipple, Ballou, Olney and Walker, then and there, without 
any lawful authority therefor, and without the consent and 
_ against the will of them, the said Whipple, Ballou, Olney and 
Walker, did forcibly confine and imprison, for a long space of 
time, to wit, for the space of three hours, against the peace,” 
é&ec. The second count alleged a like assault on the same 
persons, by the defendants, on the same day, and at the same 
place, and a confinement of them, without any lawful author- 
ity, with intent and design to send, and cause to be sent, them 
from and out of the limits of said Commonwealth, without 
their consent, and against their will. The third count alleged 
that the defendants, at the same time and place, bound the 
said Whipple and others, with cords and ropes, and kept them 
in confinement, without any lawful authority, with the intent 
and design averred in the second count. 

A trial was had in the court of common pleas, April term 
1843, before Allen, J. when Briggs was acquitted, and the 
jury could not agree as to Blodgett and Hendrick, who were 
again brought to trial, at the April term of the same court, in 
1844, before Cummins, J. who signed the bill of exceptions 
which follows : 

It was proved on the part of the government, upon the 
trial of this cause, that the defendants, about the hour of 
one o’clock on the morning of June 30th 1842, with about 
twenty other armed men, broke open the house of Jeremiah 
Crooks in Bellingham in this county, and there seized and 
bound the four persons named in the indictment, and, after 
keeping them some hours in custody, carried them. bound to 
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Rhode Island. The defendant Blodgett acted as leader of the 
party, and the defendant Hendrick as guide and assistant. 
While searching the house and making the seizures aforesaid; 
threats of shooting were made use of by some of said party. 
And when Blodgett was asked by what authority he acted, 
he replied, ‘ by authority of this,’ presenting his gun and bay- 
onet to the breast of Crooks. He afterwards said he had a 
requisition from governor King, and a warrant from governor 
Davis, to arrest the persons above named. No resistance was 
offered by Crooks or any of the inmates of his house. ‘They 
were wholly unarmed, and had retired to bed at the usual 
hour, the evening before; and the neighborhood had been, 
and was, quiet and peaceful. When the defendants ar- 
rived at Crooks’s house, it was shut and fastened, and all its 
inmates were in bed and asleep. The house is situated about 
three miles from the village of Woonsocket, and was at this 
time kept by Crooks as a house of public entertainment ; and 
the men who were seized and carried off by the defendants, as 
aforesaid, came to Crooks’s house and put up there as travel- 
lers and lodgers. 

The defendants, to maintain the issue on their part, and in 
justification or excuse of their assault upon, and forcible 
seizure and imprisonment of, the said Olney, Ballou, Whipple 
and Walker, as set forth in the several counts of the indict- 
ment, with the intent therein laid, called sundry witnesses, 
to wit, Thomas A. Jenckes, Samuel Curry, Charles J. Shel- 
ley, William Gibbs McNeill, William C. Gibbs, Edward H. 
Sprague, Edward Harris, Willis Cook and others, and by them 
proved, or claimed to have been proved, that at the time in 
said indictment mentioned, and for a long time previous, the 
State of Rhode Island and Providence Plantations was, and 
had actually been, in a state of insurrection and civil war; 
that an organized attempt had been made, and was then car- 
rying on, by force of arms, to overthrow the government and 
constitution of government of said State, and to impose and 
substitute another government and constitution of govern- 
ment in their stead: That to effect this, a constitution of 
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government was assumed to have been adopted by various 
persons, styling themselves a majority of the citizens of said 
State of Rhode Island, &c. to the number of seven thousand 
and upwards, and claiming to be the people of Rhode Island, 
and elections had been held, under and by virtue of the same, 
against the laws and existing authorities of said State: That 
by said elections, a government, claiming to derive its powers 
from said constitution, so called, was, on the 4th of May 1842, 
actually organized at Providence, within said State, as the 
General Assembly thereof, and proceeded to pass divers laws, 
so called, and to elect officers, civil and military, for said State : 
That under said consitution, so called, and by virtue of said 
elections, one Thomas W. Dorr claimed to be governor, cap- 
tain general and commander in chief of said State, and on the © 
17th and 18th days of said May, at Providence in said State, 
as such governor, &c. summoned the militia of said State to 
aid him in overthrowing the existing government, and in tak- 
ing possession of the public property of said State: That on 
the morning of the said 18th of May, and in the night time, 
with divers of his followers, collected upon the summons 
aforesaid, to the number of about four hundred, with arms, 
and in martial array, the said Dorr proceeded to attack the 
state’s arsenal of said State of Rhode Island, &c. situated in 
said Providence, and summoned the same to surrender to him; 
the same being garrisoned and guarded by the officers and 
soldiers of said State; and, upon refusal of said garrison and 
guard to surrender, surrounded and attempted to fire cannon 
against the same: ‘hat upon the same day, the said Dorr, 
with his said followers, were proceeded against by the exist- 
ing authorities of said State, with the militia of said State, 
and were put to flight and. pursued out of said State: That 
the said Dorr, having, as he asserted, and as was believed by 
the people and authorities of said State, a large body of sym- 
pathizers and adherents in several of the neighboring States, 
who in public meetings openly supported him in his said at- 
tempt upon said State, and having, as he asserted, and as was 
believed by the people and authorities of said State, received 
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promises of large military assistance in men, money, arms and 
military stores, from his said sympathizers and adherents in 
Philadelphia, New York and Boston, and from the neighbor- 
ing States of Connecticut and Massachusetts generally, secret- 
ly organized his followers anew, in said State of Rhode Island, 
and especially in the northern parts of said State, and in the 
towns and villages bordering on the State of Massachusetts : 
That in the month of June 1842, in the village of Woonsocket, 
in the town of Cumberland in said State, and within a mile 
and a half of the line of the town of Bellingham in Massachu- 
setts, the followers of said Dorr were openly drilled and 
paraded, as insurgent companies, and were supplied, or sup- 
plied themselves, with arms and ammunition, in preparation 
for some expected contest; and that, in other parts of the 
State, attempts were made by the breaking open of powder 
houses and taking of powder therefrom, and by the taking of 
cannon, and attempting to take cannon, in the night time, 
as well as in other ways, to supply the followers of said 
Dorr with arms and military stores: That just before the 25th 
of June 1842, the followers of said Dorr began to concentrate 
themselves in force at Chepachet, a village in the town of 
Glocester, in said State of Rhode Island, within six miles of 
the Connecticut line, and within twelve miles of said Woon- 
socket, and there threw up embankments on an eminence, 
called Acotes Hill, to cover and protect the camp there by 
them formed: That martial law was by them there, and in 
said village of Chepachet, exercised, and citizens of Rhode 
Island, sent out by the existing authorities of said State, as 
scouts to ascertain the state of things in said Chepachet, were 
by the followers of said Dorr taken prisoners of war, roughly 
treated, and marched from said Chepachet to said Woonsocket, - 
as at that time the place of greater strength in the cause of 
said Dorr: That for about a week previous to the assembling 
of the followers of said Dorr at said Chepachet, they had held 

military possession of said village of Woonsocket, keeping up, 
in all the avenues leading thereto, armed guards and patrols, 
stopping travellers and unarmed persons, and finally marched 
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off, in one body, just before said 25th of June, about one hun- 
dred and thirty men to said Chepachet: That due preparations 
having, as was supposed, been made by said Dorr and his 
adherents, on the 25th of June 1842, the said Dorr returned 
to the said State of Rhode Island, and on the morning of that 
day arrived at said camp in Chepachet, as his head-quarters, 
and on the same day issued his proclamation in the words and 
figures following, to wit: ‘State of Rhode Island and Provi- 
dence Plantations. A Proclamation, by the governor of the 
same. By virtue of the authority vested in me by the con- 
stitution, I hereby convene the General Assembly, which was 
adjourned to meet at Providence on Monday the 4th of July 
next, at the town of Glocester, on the same day, for the trans- 
action of such business as may come before them. And I 
hereby request the towns and districts, in which vacancies 
may have occurred by the resignation of representatives or 
senators, to proceed forthwith to supply the same by new elec- 
tions, according to the provisions of the constitution. Given 
under my hand and seal of State, at Glocester, the 25th day of 
- June, A. D. 1842. Thomas W. Dorr:’ ‘That on the same 
day, the said Dorr issued, as governor and commander in chief, 
general orders to the military of said State of Rhode Island, in 
the words and figures following: ‘General Orders. Head- 
Quarters, Glocester, R. I. June 25th 1842. I hereby direct 
the military of this State, who are in favor of the people’s 
constitution, to repair forthwith to head-quarters, there to 
await further orders; and I request all volunteers and volun- 
teer companies, so disposed, to do the same. It has become 
the duty of all citizens, who believe that the people are 
sovereign, and have a right to make and alter their forms of 
government, now to sustain, by all necessary means, the con- 
stitution adopted and established by the people of this State, 
and the government elected under the same. The only alter- 
native is an abject submission to a despotism, in its various 
practical effects, without a parallel in the history of the 
American States. I call upon the people of Rhode Island to 
assert their rights, and to vindicate the freedom which they 
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are qualified to enjoy in common with the other citizens of 
the American Republic. I cannot doubt that they will cheer- 
fully and promptly respond to this appeal to their patriotism, 
and to their sense of justice ; and that they will show them- 
selves, in this exigency, to be worthy descendants of those 
ancestors who aided in achieving our national independence. 
Thomas W. Dorr, Governor and Commander in Chief:’ That 
the members of Dorr’s assembly did not assemble, as invited, 
many of them having resigned; many of his former adherents 
discountenanced his resort to force ; and some of them took 
up arms against him; and there was evidence tending to show, 
that at no one time were there more than three hundred and 
fifty men on Acote’s Hill, but that they were continually com- 
ing and going. 

It was also proved by the defendants, that on the said 25th 
of June 1842, the General Assembly of said State of Rhode 
Island, &c. convened at Newport in said State, passed the fol- 
lowing act, which, at the time mentioned in said indictment, 
was, and for a long time afterwards continued to be, in force, 
unrepealed and unsuspended, as a law of said State of Rhode 
Island, to wit: ‘An act establishing Martial Law in this State. 
Be it enacted by the General Assembly, as follows: Section 
Ist. The State of Rhode Island and Providence Plantations 
is hereby placed under martial law, and the same is declared 
to be in full force, until otherwise ordered by the General 
Assembly, or suspended by proclamation of his Excellency the 
Governor of this State:’ That thereupon a proclamation in 
the words and figures following was issued by Samuel Ward 
King, then the governor and commander in chief of said 
State: ‘By his Excellency, Samuel Ward King, Governor 
and Commander in Chief of the State of Rhode Island and 
Providence Plantations. A Proclamation. Whereas the Gen- 
eral Assembly of the said State of Rhode Island and Provi- 
dence Plantations did, on the twenty fifth day of June instant, 
pass the act following to wit,’ (setting forth the above act,) ‘1 
jo therefore issue this my proclamation, to make known the 

ume to the good people of this State, and all others, that 
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they may govern themselves accordingly: And I do warn all 
persons against any intercourse or connexion with the traitor, 
Thomas Wilson Dorr, or his deluded adherents now assembled 
in arms against the laws and government of this State, and 
admonish and command the said Thomas Wilson Dorr, and 
his adherents, immediately to throw down their arms and dis- 
perse ; that peace and order may be restored to our suffering 
community, and as they will answer to the contrary at their 
peril. Further; I exhort the good people of this State to aid 
and support, by example and by arms, the civil and military 
authorities thereof in pursuing and bringing to condign pun- 
ishment all engaged in said unholy and criminal enterprise 
against the peace and dignity of the State. Samuel Ward 
King:’ ‘That the militia of said State of Rhode Island were 
assembled, by the governor of said State, at or near Provi- 
dence, to the number of between three and four thousand ; 
business in Providence and generally throughout the State 
being suspended, and specie and other valuables being sent 
out of the State, by the banks and others, in expectation of a 
contest in arms: ‘hat on said 25th of June, William Gibbs 
McNeill was duly appointed and commissioned, by the gov- 
ernor and council of Rhode Island, as a major-general of 
said State, to command the troops of said State in the field, 
and on the same day assumed and took command of said 
troops: ‘That said McNeill detached and sent different bodies 
of troops from said Providence, and other parts of the State, 
under suitable command, by various routes, upon said Che- 
_ pachet, for the purpose of surrounding, attacking and taking 
prisoners the followers of Dorr there encamped ; and sent other 
detachments of his said troops to points near the lines of 
Massachusetts and Connecticut, there to take post: That, 
among other detachments, he ordered to take post at said 
Woonsocket a detachment of about three hundred men under 
the command of Major Josiah H. Martin, which detachment 
consisted of the National Cadets and the Sea Fencibles, 
chartered military companies of Providence, selected from 
the volunteer ward companies of said Providence, and of a 
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volunteer company raised in the town of Cumberland in said 
State: That the defendant Blodgett was a member of said 
company of Sea Fencibles, and actually serving in the 
ranks of the same, at said Woonsocket, before, at and after 
the time in the said indictment mentioned; that he also 
bore the commission of colonel, as one of the aids-de-camp 
of the governor of Rhode Island, though then servmg in 
the ranks of said company ; his services as aid-de-camp not 
being then required: That said Martin took post at Woon- 
socket on the evening of the 27th of June 1842, where he 
was also joined by the said Cumberland volunteers ; and that 
the said company of Sea Fencibles, to which said Blodgett was 
attached, arrived at said Woonsocket on the 28th day of said 
June, together with the one hundred men selected from the said 
volunteer ward companies of Providence, and there remained 
posted, at and after the time mentioned in the several counts 
of said indictment, under the command of said Martin: That 
said Dorr and his followers remained in their camp at said 
Chepachet, until the evening of Monday the 27th day of said 
June, when, upon the approach of the troops of said State of 
Rhode Island, and while said troops were at Greenville and 
other places, and the day before the same arrived at said Che- 
pachet, they fled from their said camp, and in great part 
escaped over the lines into the States of Connecticut and 
Massachusetts ; Dorr having issued an order to his troops to 
disperse : That it was greatly apprehended, by the command- 
ing general and the authorities of Rhode Island, that the 
fugitives from said camp would reassemble in force in said ~ 
States of Connecticut and Massachusetts, and, with such 
assistance as they could rally, break into the State of Rhode 
Island at some point favorable for an attack, and destroy the 
lives and property of the people of said State: That this fear 
_especially existed with regard to the post and village of Woon- 
socket, so that on Monday night, the 27th June, the detach- 
ment at that village, then consisting of little over one hundred © 
men, were ordered to retreat, and did actually retreat upon 
the troops sent to reinforce them; being deemed too few to - 
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withstand the attack with which it was reported they were 
threatened, upon the breaking up of the camp at Chepachet ; 
but that no such attack was made: That on the same evening, 
two or three hundred people collected on the lines between 


‘Massachusetts and Rhode Island, at the village of Pawtucket, 


and on the Massachusetts side; that there was a collision 
between said people, so collected, and the military of Rhode 
Island placed to guard the lines of Rhode Island, and said 
people were only dispersed upon being fired upon by the guard, 
which resulted in the death of an Irishman residing at said 
Pawtucket: That before, at and after the time mentioned in 
said indictment, the inhabitants of said village of Woonsocket 
were greatly in fear that said village would be attacked and 
burnt by the insurgents, from threats which had been made; 
said village, before its occupation by said detachment of the 
troops of Rhode Island, having been long regarded as the 
strong hold of the disaffected; that during the occupation of 
said village by said troops, viz. until the 2d of July 1842, 
strict guard and patrol was kept in all the avenues leading to 
the same ; and after said village was evacuated by said troops, 
a guard was organized and paid by the inhabitants of said 
village, for the protection of the same: ‘That when, by 
orders dated the 28th and 29th of June 1842, Colonel Brown, 
commanding at Chepachet, was ordered to return, with the 
principal portion of his command, to Providence, he was 
ordered to detach the Warren Artillery and the Warren Infan- 


_ try, consisting of about two hundred men, to Providence, by 


the circuitous route of Woonsocket, for the protection of said 
village, and to sweep the lines of the State on the Massachu- 
setts side, and to prevent head being made, by the fugitives 
from the said camp of Chepachet, against Rhode Island from 
the Massachusetts, side; and that said troops met with no re- 
sistance on their said route: That on the same day the fol- 
lowing order was issued to said Colonel Brown, and for the 
same purpose: ‘Head-Quarters, Div. R. I. Forces. Provi- 
dence, June 29th 1842. Colonel W. A. Brown will forth- 
with despatch the detachment already ordered, of twenty five 
VOL. XII. 9) 


66 NORFOLK. 


Commonwealth v. Blodgett & another. 


mounted men, under the command of whomsoever he may 
designate, to reconnoitre the country within fifty miles of 
Chepachet, in whatsoever direction he may think most 
probable to intercept the enemy. He will arrest and 
confine any and all who may seem to be of the suspi-" 
cious character herein alluded to, and report his doings 
promptly at head-quarters by express or otherwise, by order 
of Major-General McNeill. Elisha Dyer, jr. Adjutant Gen- 
eral:’ That on the same day a general order was published, 
that there was no longer a necessity for the continuance of 
the troops in general in the field, and that they might retire 
to their several homes: ‘That under the same apprehension, 
and with the same view, on the said 29th of June, the said 
Major-General McNeill, as was testified by himself, and his 
aid, George Rivers, and by Samuel Curry, despatched his 
said aid to said Major Martin, commanding at said Woon- 
socket, informing him of the state of things at Pawtucket, 
and ordering him, in defence of the lives and property of 
the citizens of Rhode Island, to pay no regard to state 
lines, and to pursue the enemy within fifty miles of his post, 
and over the lines of Massachusetts, and with express refer- 
ence to Bellingham in said State, where the said General 
McNeill understood the enemy had fled: ‘That said order 
was delivered verbally by said Rivers to said Martin, as it was 
communicated by said McNeill to said Rivers: That under 
the same apprehension that the fugitives from the camp of 
the followers of Dorr would reassemble from over lines in 
Rhode Island, in force, and to prevent the same, the quarter- 
miaster-general of the State of Rhode Island was ordered, on 
the 30th of June 1842, by the said General McNeill, then in 
command, to furnish sixty horses, and equipments for men 
and horses complete, to be procured forthwith, by purchase 
or otherwise, which horses and equipments were procured by 
purchase under said order, at a very heavy expense; and that 
on the same day the said quarter-master-general was ordered. 
by said General McNeill, to furnish light transportation for 
two hundred men, to be kept always in readiness until 


An ee a 


__ or Ie, (ee...) -~ 


OCTOBER TERM 1846. 67 


Commonwealth v, Blodgett & another. 


further orders, that the said general might be able to move rap- 
idly a body of two hundred men to any portion of the lines 
which might be threatened ; which quick transportation was 
provided and held in readiness for the purposes aforesaid: 
That the said Major Martin, commanding at Woonsocket, 
having received information that the followers of Dorr were 
in numbers assembled at Waterford, Millville, and said Bel- 
lingham, and that the said William T. Olney and others of 
them were at Crooks’s tavern in said Bellingham, ordered the 
defendant Blodgett to take twenty men under his command, 
and to proceed to said Crooks’s tavern, in said Bellingham, 
and there to arrest and bring to the head-quarters of said 
Martin, the said William T’. Olney and others of the insurgents 
who might be found with him: That said order was given 
by said Martin, the commander of said post at Woonsocket, 
to said Blodgett, in the night of the said 29th of June 1842, 
and that said Blodgett selected a party of about twenty men, 
under the orders of his commanding officer as aforesaid, and 
took with him, as a guide in his said expedition, the defend- 
ant Hendrick, as one of his said party: 'That he proceeded 
with his said party to the house of Jeremiah Crooks in said 
Bellingham, and there, at about one o’clock in the morning © 
of the 30th of June 1842, in compliance with his said orders, 
captured and brought, with his said party, to the head-quarters 
of his said commanding officer at said Woonsocket, the said 
William 'T’. Olney, Oliver Ballou, Arnold Whipple and Timothy 
Walker, and that they were received by said Martin and by 
the authorities of Rhode Island, and proceeded against as 
prisoners of war: That the said Olney, Ballou, Whipple 
and Walker were all citizens of said State of Rhode Island, 
and of the Dorr party: That said Olney was a captain of an 
insurgent artillery company, raised at said Woonsocket, and 
that said Olney, Ballou and Walker had all been under arms, 
on the side of Dorr, in the said camp at Chepachet, and that 
said Whipple was of Dorr’s party, and went to the camp of the 
insurgents, and had thence fled, upon the breaking up of said 
camp, over the lines into the State of Massachusetts, having 
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reached the house of said Crooks, in said Bellingham, on the 
evening of the said 29th of June ; and that, (as said Blodgett 
and Hendrick proved,) at the October session of the General 
Assembly of the said State of Rhode Island, &c. in 1843, 
the said General Assembly passed the following resolutions : 
‘In General Assembly, October Session, 1843. Resolved, 
That the sum of two thousand five hundred and nine dollars 
and seventy six cents be, and the same is hereby, allowed to 
William P. Blodgett, and the sum of two hundred and fifty 
twce dollars and eighty seven cents be, and the same is hereby, 
allowed to Stephen Hendrick, for the purpose of remuner- 
ating them for loss of time and expenses in attending to pros- 
ecutions instituted against them in the State of Massachusetts 
for entering the house of one Jeremiah Crooks, in the town 
of Bellingham, in the State of Massachusetts aforesaid, in the 
execution of a military order, and arresting William 'T’. Olney 
and others, who had been in arms against the government 
of this State, and fled to the State of Massachusetts.’ 

There was no other evidence tending to show any legisla- 
tive or executive sanction or adoption, by the authorities of 
Rhode Island, of the acts complained of in the indictment. 
But it was proved that the governor of Massachusetts, soon 


after the occurrence, sent the adjutant-general of this Com- 


monwealth to Rhode Island, to ascertain whether the conduct 
at Crooks’s tavern was authorized or countenanced by the 
authorities of that State ; and that thereupon the executive 
of Rhode Island disclaimed and repudiated the act. And it 
further appeared that the governor of Rhode Island, upon a 
requisition made by the governor of this Commonwealth, 
after the finding of this indictment, surrendered the defend- 
ants to be tried thereon. 

The capturing and carrying to Rhode Island of the said 
Olney, Ballou, Whipple and Walker, by the said Blodgett 
and Hendrick, under the order and in the manner above 
stated, was the only assault and imprisonment of the said 


Olney, Ballou, Whipple and Walker, by the said Blodgett 


and Hendrick, proved in support of said indictment. 
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Whereupon, the counsel for the defendants prayed the 
court to instruct the jury, ‘that the statute, under which the 
prisoners were indicted, to wit, the Rev. Sts. c. 125, $ 20, was 
not applicable to their case as proved, and that the defendants 
could not be properly convicted under it; the same being 
obviously intended solely to apply to other and entirely dif- 
ferent classes of cases, not including the case of the defend- 
ants.’ This instruction the court refused to give, but did 
instruct the jury, that the said statute was intended for or 
might well embrace the case of the defendants, though acting 
as soldiers of Rhode Island, under martial law, in time of 
civil war and insurrection, and under the orders of the mili- 
tary authorities of said State of Rhode Island. 

And the counsel for the defendants further prayed the 
court to instruct the jury, ‘that if they found that the said 
Olney, Ballou, Whipple and Walker were citizens of the said 
State of Rhode Island, and had been in arms as insurgents, 
as aforesaid, against said State, and upon the approach of the 
troops of said State, had fresh fled from their said insurgent 
eamp to Massachusetts, for refuge from the authorities and 
troops of Rhode Island merely, the said Olney, Ballou, Whip- 
ple and Walker were not in the peace of Massachusetts, as — 
alleged in said indictment, nor within the protection of the 
laws of Massachusetts, as against the laws and authority of 
Rhode Island, so as to render the defendants criminally liable 
in Massachusetts, for the arrest and imprisonment of said Ol- 
ney, Ballou, Whipple and Walker, within the territory of 
Massachusetts, and with intent to carry them into the State 
of Rhode Island, by order of the military authorities of Rhode 
Island, in time of civil war and insurrection in said State.’ 
This instruction the court refused to give, but did instruct 
the jury, that notwithstanding civil war and insurrection, as 
aforesaid, existed in Rhode Island, and said Olney, Ballou, 
Whipple and Walker were citizens of Rhode Island, and 
had been in arms, as insurgents, against said State, and had 
fresh fled from the insurgent camp, as aforesaid, to Massachu- 
setts, upon the approach of the troops of Rhode Island, for 
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refuge merely, the said Olney, Ballou, Whipple and Walker 
upon crossing the lines of Massachusetts, were in the peace 
of Massachusetts and within the protection of her laws, 
against the pursuit of the authorities and troops of Rhode 
Island, and that the defendants were criminally, liable for 
capturing said Olney, Ballou, Whipple and Walker, under 
the order ot the State of Rhode Island, within the bounda- 
ries of Massachusetts. 

And the counsel for the defendants further requested the 
court to instruct the jury, ‘that Rhode Island, being in a 
state of civil war and insurrection, and her laws and govern- 
ment, guarantied by the constitution and laws of the United 
States, being assailed by domestic violence, and the State of 
Massachusetts, as one of the United States, being obliged by 
said constitution and laws, and a party to said guaranty, or 
obliged by the same, the said States of Rhode Island and Mas- 
sachusetts were, for all the purposes of such war, but one ter- 
ritory under the constitution and laws of the United States ; 
and that such war, waged upon Rhode Island, was in fact, as 
war by a public foreign enemy would be, a war waged upon 
Massachusetts, so far at least as to give to Rhode Island a 
right to use the territory of Massachusetts for the lawful pur- 
poses of such war; and that, at all events, in such case, the 
State of Rhode Island had a right, under the constitution 
and laws of the United States, to order her troops over the 
lines and into the territory of Massachusetts, to protect her- 
self against insurgents, as well as against a public foreign 
enemy, whenever she deemed it necessary so to do for her 
own protection; she being, so far as her own citizens and 
troops were concerned, the sole judge of the necessity, and 
_alone responsible to the State of Massachusetts for any undue 
or improper exercise of her authority in such case, within 
the territory of Massachusetts, through her troops, acting 
under her orders and confining themselves strictly to the 
mere execution of the same; and that this was especially 
true when, as in the present case, the action of Rhode Island, 
within the territory of Massachusetts, was confined to the 
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capturing of her own rebel citizens only, found just over the 
lines.’ This instruction the court refused to give, but did 
instruct the jury, that the State of Rhode Island had, in 
time of civil war and domestic insurrection, under the con- 
stitution and laws of the United States, no such rights as 
above claimed, within the territory of Massachusetts, and 
had no right to authorize the capture of her own rebel citi- 
zens within the territory of Massachusetts; and that such 
capture by the troops of Rhode Island, under the orders of 
Rhode Island, was unlawful, unless necessary in defence of 
the lives and property of the citizens of Rhode Island, or in 
defence of the State, at the time; of which necessity, or 
probable cause of necessity, or that there was probable cause, 
at the time, to suppose the existence of such a necessity, the 
jury, and not the State of Rhode Island, was the proper 
judge; and that the orders of the State of Rhode Island 
could not shield her citizens and soldiers from being crimi- 
nally responsible in the courts of Massachusetts for acts done 
by them within the territory of Massachusetts, under and in 
compliance with such orders, in time of civil war and domes- 
tic insurrection, and whilst said citizens and soldiers of Rhode 
Island were subject to martial law. 

And the counsel for the defendants further prayed the court 
to instruct the jury, ‘that if they found that the said Blod- 
gett and Hendrick were citizens of Rhode Island, actually 
serving as soldiers in the ranks, with the troops of Rhoie 
Island, under regular military command, in time of civil war 
and domestic insurrection in said State, and under martial 
law, and were duly ordered by their lawful military superiors, 
acting under and by the authority of the State of Rhode 
Island, to cross the lines, and arrest, within the territory of 
Massachusetts, the said Olney, Ballou, Whipple and Walker, 
rebel citizens of Rhode Island, recently fled to Massachusetts 
for refuge merely from the troops of Rhode Island, the said 
Blodgett and Hendrick were not personally liable, in the 
criminal courts of Massachusetts, for executing such orders 
if they executed the same properly and without any excess 
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or unnecessary violence; but that, if the acts by them 
done, in compliance with such orders, were unlawful, the 
said State of Rhode Island was alone responsible to the 
State of Massachusetts for the violation, if any, of her ter- 
ritorial rights by such acts.’ This instruction the court re- 
fused to give, but did instruct the jury, that the defendants 
were personally liable, in the criminal courts of Massachu- 
setts, for the acts done by them as aforesaid, under the orders 
of Rhode Island, notwithstanding such orders given, and by 
them only faithfully executed. 

In qualification of ‘all the above rulings, the court, how- 
ever, instructed the jury that if there existed a necessity, for 
the defence or protection of the lives and property of the 
citizens of Rhode Island, or for the defence of the State of 
Rhode Island, that the defendants should do the acts com- 
plained of in the indictment, or if there was probable cause, 
at the time, to suppose the existence of such a necessity, and 
the jury found such necessity, or probable cause of necessity, 
then they were to acquit the defendants. And much evi- 
dence, not repeated herein, was given on both sides as to the 
existence of such necessity, or probable cause of necessity. 

To which refusals of the court so to instruct the jury as 
prayed for, as well as to the instructions so as aforesaid given 
by the court to the jury, the defendants, by their counsel, 
alleged exceptions. 

And after the said instructions were so refused and given, 
as aforesaid, the jury withdrew, and afterwards returned their 
verdict that the said Blodgett and Hendrick were guilty in 
manner and form as charged in said indictment. 

This case was argued at the last October term. 

J. Whipple § S. Ames, of Rhode Island, for the defenu 
ants. The Rev. Sts. c. 125, § 20, on which the indictment is 
framed, were not intended for a case like this, but were 
meant to punish the kidnapping of negroes and others, for 
the purpose of making them slaves. 

This indictment is not for any direct injury to the Com- 
monwealth, but for the mere consequential injury supposed to 
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have been sustained by reason of an injury to Olney and 
others. And unless they are injured, the indictment cannot 
be sustained ; for every indictment is founded on a private as 
well as a public wrong. 4 Bl. Com.6. As Olney and others 
could not maintain an action for an assault and battery by the 
government of Rhode Island, the defendants are not liable to 
be punished on this indictment. As against Massachusetts, it 
is immaterial whether Rhode Island could rightfully send her 
soldiers over the lines. If she could do so, as against Olney 
and others, it is sufficient for this defence. 

Olney and others were not in the peace of this Common- 
wealth ; having noright of refuge here, as against the authorities 
of Rhode Island. No offender, who flees from one State into 
another, is under the protection of such other State, as against 
the State from which he flees. In ordinary cases, the course 
is prescribed by the constitution of the United States. It 
must be shown that the fugitive is not innocent, and a 
demand is to be made for his delivery. But the principle is 
as above stated ; and the right to seize fugitives from justice 
existed before the remedy was prescribed by the constitution. 
3 Story on Const. of U. 8. $$ 1801-1803. 1 Kent Com. 
(3d ed.) 35-37. The present case, however, is not an ordi- 
nary one, in which that remedy is alone to be resorted to. 
War existed in Rhode Island, and, as between her and neu- 
tral States, she had all the rights which war confers, and the 
exercise of which was necessary to her protection and defence. 
Among these rights was that of pursuing her enemies, if ne- 
cessary, into neutral States, and there seizing them. Grotius, 
Book III. c. 17, $1. Bynkershoek on the Law of War, (Du 
Ponceau’s ed.) c. 8, pp. 58-73. Mr. Webster on the McLeod 
case, in Senate Document for 1842-3, pp 130, 131. Massa- 
chusetts herself, in the time of Shays’s rebellion, claimed the 
right to march her troops into adjacent States, and, by a resolve 
of March 8th 1787, authorized her governor so to do, if he 
should think it necessary for the purpose of subduing that rebel- 
lion. Minot’s History of the Insurrections, (2d ed.) 159, 160. 
This was under the old confederation. A fortiord is it 
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warranted under the constitution of the United States, which 
guaranties to every State a republican form of government, and 
the protection of each of them against invasion. 

But this case does not stand merely on the ground that Mas- 
sachusetts was a neutral State. The several States of the Union 
are allies, or more than allies. “Allies ” (says Bynkershoek, 
Du Ponceau’sed. 115) “are considered as making but one state.” 
For many purposes, the inhabitants of the several States of the 
Union are one people. See 3 Story on Const. of U. 8. $$ 1807 
-1819. Federalist, Nos. 21,43. The war against Rhode Island 
was not against her as an individual State, but against her in 
her federate character ; against a republican form of government 
guarantied by Massachusetts. The blow was aimed against Mas- 
sachusetts and the general government; and Rhode Island, ina 
case of necessity, might rightfully pursue her rebel subjects 
into Massachusetts, in time of civil war, for the protection of 
the peace of both States. And of that necessity she, and not 
the jury, was the judge. 

The defendants were obliged to obey the order under which 
they seized Olney and others, and are not amenable, on this 
indictment, whether that order was proper or not. Soldiers, 
in time of war, are not personally answerable for acts done by 
order of their superior officers. Rutherforth’s Institutes, Book 
II. c. 9, $18. The Ashburton Letters, Senate Documents for 
1842—3. So when a civil officer acts under the order of a 
magistrate who has jurisdiction, he is protected. 2 Hawk. 
ce. 13,$11. 2 Stark. Ev. 816,817. There can be no offence 
where there is not a will as well as an act; and military 
orders, with a power to execute them instantly, take away ali 
volition from the subordinates to whom they are directed. 

It may be asked, what is the remedy of Massachusetts for 
the injury, if any, to her citizens? The answer is; that all 
controversies between States are, by the constitution of the 
United States, to be submitted to the courts of the United 
States. If there is any guilt in this case, it lies on the State 
of Rhode Island. And if there were no remedy elsewhere 
still the defendants would not be responsible. 
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Wilkinson, (District Attorney,) for the Commonwealth. 
The Rev. Sts. c. 125, $ 20, apply to a case like this. ‘“ Every 
person, who shall forcibly seize and confine any other per- 
son,” &c. is punishable. Commonwealth v. Robinson, 
Thacher’s Crim. Cas. 488. Besides ; it is an elementary prin- 
ciple, that every human being, while within this State, is sub- 
ject to this law, and entitled to its protection. Vattel, Book IL. 
ec. 8,$ 104. And if there were any doubt on this point, the 
constitution of the United States gives to the citizens of each 
State all the privileges and immunities of citizens of the 
several States. 3 Story on Const. of U. S. $$ 1799, 1800. 

The allegation in the indictment, whether true or false, that 
Olney and others’ were in the peace of this Commonwealth, 
is wholly immaterial. 4Co. 415. 2 Hale P. C. 186. 

The claim of Rhode Island to use the territory of this State, 
in case of civil war, in capturing her rebel citizens, who have 
fled hither, is wholly repudiated by the law of nations. Vat- 
tel, Book II. c. 7,$ 93; Book III. ¢. 7, § 182; c. 14, $218; 
c. 18, $$ 295, 296. Marten, 314. 1 Kent Com. Lecture 5. 
The constitution of the United States has established no such 
modification of national law as is contended for by the de- 
fendants. By that constitution, the general government is to 
protect each State from invasion. But if the defendants’ 
doctrine be-true, one State, by declaring martial law, may 
constitutionally invade another State, take possession of her 
forts, shut up her courts, and entirely prevent the execution 
of her laws. 

By the same constitution, persons charged with crimes, who 
flee from justice in one State, and are found in another, are to 
be delivered up, on demand of the executive authority of the 
State from which they have fled. 

When Rhode Island wishes to capture her fugitive rebel 
citizens, she must pursue one of these constitutional methods: 
She must call on the general government for aid, or apply to 
the executive authority of the State into which those citizens 
have escaped. Under the Rev. Sts. c. 142, $$ 8, 9, Rhode 
Island might have had the full benefit of the latter method. 
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The resolve of the Massachusetts legislature, referred to by 
the defendants’ counsel, was never acted on. Nor was it 
passed until after the legislature of Rhode Island, “by a large 
majority,” had refused the request of the government of Mas- 
sachusetts for aid in apprehending the insurgents who had fled 
to Rhode Island for refuge from punishment. Minot’s His- 
tory of the Insurrections, (2d ed.) 151, 152. 

The defendants are not exempted from the operation of our 
laws, by reason of their having acted under military orders 
issued by authority of the State of Rhode Island. If the 
doctrine of the supreme court of New York, in McLeod’s case, 
1 Hill, 377, and 25 Wend. 483, is to be adopted here, this 
question is settled. 'That doctrine has been questioned by 
eminent jurists; (see 26 Wend. 663-706; 3 Hill, 685-676; 
4 Law Reporter, 169-197; 1 Amer. Law Magazine, 348 - 
376;) and it is not necessary now to contend for its entire 
correctness. It seems to be agreed on all hands, that there 
are limits to the authority of a sovereign to command the ser- 
vices of his subjects, and to exempt them from punishment 
for violating the laws of other States. Vattel, Book I. « 4 
§ 54. As between independent nations, the power of a sove- 
reign thus to shield his agents is confined to such acts as he 
himself can perform. Vattel, Book I. c. 6, $75; Book IL 
ce. 2,$15. 26 Wend. 678. But the constitution of the Uni- 
ted States provides the only mode in which fugitives from one 
State into another can be arrested, and confers no authority 
upon the executive of one State to pursue them into another. 
Besides ; the power of shielding agents from liability to pun- 
ishment for violating the laws of another State is a war 
power, and can be exercised only by an executive having au- 
thority to declare war ; and no State of the Union has author- 
ity, executive or legislative, to exercise a war power. Upon 


_entering into the constitutional compact, each State expressly © 


surrendered this power to the general government. And it 
is only on a great emergency, when the general government 
cannot protect a State, that the State may do it herself. In 
the present case, the facts show, and the jury have found, 
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that there was no such emergency, and no necessity for the 
acts of the defendants. | 

But even if Rhode Island and Massachusetts sustained 
towards each other the relation of sovereign States, and if 
there were no constitutional impediments to the authoriza- 
tion or sanction, by Rhode Island, of a transaction of a pub- 
lic nature, planned and executed by persons duly empowered 
to take any steps, and do any acts, which might be necessary 
for the defence of that State, and the protection of her citi- 
zens, still these questions would arise: Did Rhode Island 
require or authorize her public servants to do the acts com- 
plained of? Or has she assumed or held herself responsible 
for them, since they were committed? In McLeod’s case, it 
was admitted, on all hands, that until Great Britain avowed 
his act, he was amenable to the laws of New York. In the 
case at bar, Rhode Island has repudiated the defendants’ acts, 
and has delivered them up for trial in our courts; and their 
personal responsibility is expressly asserted by all writers on 
national law. See Vattel, Book II. c. 6, $$76, 77. Bur- 
lamaqui, Part 4, c. 3, $$ 18, 19. 

It is contended for the defendants, that they are not amena- 
ble, because they acted under orders which they were bound 
to obey. But it is no new thing to hold soldiers lable for 
acts done under the unlawful orders of their commanders. 
The trial of the British soldiers in Boston, in 1770, is an 
instance. ‘The English soldiers, who fired upon the mob in 
St. George’s Field, were tried for murder. A commander of 
a ship of war of the United States is not protected by un- 
warranted instructions from the president of the United 
States. Little v. Barreme, 2 Cranch, 170. See also Story’s 
Conflict of Laws, $$ 8, 21, 22. In 1806, William S. Smith, 
who was indicted for setting on foot a military expedition 
against the dominions of Spain, offered to prove, in his de- 
fence, that the expedition was set on foot with the knowledge 
and approbation of the executive department of our govern- 
ment. ‘The court held that this evidence was inadmissible ; 
the executive having no right to dispense with the laws. 
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See Trials of Smith and Ogden, reported by Thomas Lloyd. 
In the United States v. Bright, (decided in 1809, in the circuit 
court of the United States for the district of Pennsylvania, 
and cited in 1 Wharton’s Digest, 4th ed. 347,) it was held 
that it is not a justification of the offence of obstructing the 
execution of process issued out of a federal court, that the 
defendants were subordinate officers of the militia of a State, 
and acted under the sanction of a law of the State, and under 
orders from the governor and commander in chief of the 
militia of the State. 

Suaw, C. J. The great Rhode Island controversy, threat- 
ening, and at one time involving, the dangers and troubles 
of insurrection and civil war, out of which this case grew, 
having happily passed away, the case itself has lost much 
of the interest with which it was once invested. It presents 
questions of unusual magnitude and importance, lying beyond 
the scope of those investigations with which the administra- 
tion of the criminal law is usually conversant ; but happily 
they are questions of rare occurrence. We shall allude to 
the facts, very briefly, to make the points intelligible. 

The indictment was originally returned against three per- . 
sons, of whom one was acquitted and the others convicted. 
It was founded on the provisions of the Rev. Sts. ¢. 125, 
§ 20, which prohibit the unlawful and forcible seizure, im- 
prisonment, or abduction of persons. 

The proof, on the part of the prosecution, tended to show, 
that the defendants, with about twenty other persons, armed 
with military weapons, about the hour of one o’clock at 
night, broke and entered the house of Jeremiah Crooks, who 
kept a tavern in Bellingham, in this county, and there seized 
and bound the four persons named in the indictment, to wit, 
William T. Olney, Oliver Ballou, Arnold Whipple and 'Tim- 
othy Walker, kept them there some. hours in custody, and 
then carried them bound to Rhode Island. Some circum- 
stances of aggravation, in the conduct of the defendants, are 
stated in the bill of exceptions, which seem not material to 
any principle involved in the case. 
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It was argued in behalf of the defendants, that this case, 
if proved, was not within the aforesaid statute, which was 
rather designed to prevent and punish kidnapping and un- 
lawfully seizing negroes or colored persons, for the purpose 
of making them slaves. The terms of the statute are as fol- 
lows: ‘“ Every person who, without lawful authority, shall 
forcibly or secretly confine or imprison any other person, 
within this State, against his will, or shall forcibly carry or 
send such person out of this State, or shall forcibly seize and 
confine, or shall inveigle or kidnap any other person, with 
intent to cause such person to be secretly confined or impris- 
oned in this State, against his will, or to cause such person to 
be sent out of this State, against his will, or to be sold as a 
slave,” &c. “shall be punished,” &c. 

It may be very probable, that the legislature had in mind 
the offence of kidnapping, in connexion with slavery, as the 
more immediate inducement to the passing of the act; but 
the terms of the act are broad enough to include the case of 
unlawful confinement of another, with the intent to cause 
him to be carried out of this State against his will. And i¢ 
is not unusual in legislation, where a particular apprehended 
wrong or grievance is the immediate occasion for the passing 
of an act, to extend it to other wrongs of the like kind, and 
make a general instead of a specific provision. But further ; 
this is no new provision in the revised statutes. It is taken 
substantially from the preéxisting St. of 1784, c. 72, $10, 
which is the old habeas corpus act. 'The court are of opin- 
ion, that the case is within the statute in question, and that 
the first exception cannot be sustained. 

The other exceptions turn upon the matter of justification 
or excuse arising out of the facts narrated in the very volu- 
minous bill of exceptions, setting forth almost the entire his- 
tory of the insurrection and civil war in Rhode Island, 
occasioned by an attempt to overthrow the existing govern- 
ment of the State, and to replace it by another, claimed to 
be the people’s constitution. Perhaps many of the facts, set 
orth in the bill of exceptions, might not, in strict law, be 
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susceptible of judicial proof; but being of general notoriety, 
we presume they were not much contested, and were intro- 
duced in order to show the effect and application of the in- 
structions given or withheld by the court, in matter of law. 
It is these only which we are called upon to revise. They 
are extremely important to the peace of the country and the 
security and stability of all the state governments. The 
court have derived great benefit from the full and able argu- 
ments of counsel on the subject, and have given the subject 
the attention which its importance demanded. 

It will not be necessary to recapitulate or even make a 
summary of the facts. They are ‘fully detailed in the bill 
of exceptions. Those that concern these defendants more 
particularly are as follows: That an organized attempt was 
made to overthrow the existing government of the State, by 
force of arms; that the legislature had, by an act in due 
form, declared the State to be under martial law ; that Wil- 
liam G. McNeill, Esq. had been appointed major-general and 
commander in chief of the forces raised by the State to op- 
pose the insurrection; that the insurgents, organized and in 
military array, were stationed, in some force, at Chepachet 
and Woonsocket, villages bordering on the line of Massachu- 
setts. It further appears, that on the evening of the 27th 
of June, the camp of the insurgents, at Chepachet, and 
other persons there assembled, were advised to disperse ; that 
they did not afterwards appear in any considerable force, but 
that fears were entertained, by the people of Rhode Island, 
that they would again assemble within the limits of Con- 
necticut or Massachusetts, and again annoy the people of 
Rhode Island ; that on the 29th, an order was published, stating 
that there was no longer a necessity for the continuance of 
the troops in general in the field, and that they might return 
to their several homes; that various orders were given, with a 
view to arresting the fugitives, whether within the limits of | 
the State or not, to the extent of fifty miles from Chepachet ; 
that by order of Major Martin, the defendant Blodgett, who. 
was in the military service of the State, with the other 
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defendant, Hendrick, as a guide, with about twenty men, pro- 
ceeded, as before stated, to Crooks’s tavern in Bellingham, 
and there found and arrested the four persons named, who 
had been in arms against the State, but were not then in 
arms, or engaged with others in any military operation ; that 
the neighborhood was peaceful and quiet, the house was 
fastened, and the inmates asleep. 

Upon these facts, stated more at large in the bill of excep- 
tions, the counsel for the defendants prayed the court to 
‘struct the jury, that if they found that the said Olney and 
others were citizens of Rhode Island, and had been in arms 
as insurgents, as aforesaid, against said State, and, upon the 
approach of the troops of said State, had fresh fled from the 
insurgent camp to Massachusetts, for refuge from the authori- 
ties and troops of Rhode Island merely, they were not in the 
peace of Massachusetts, &c. The court declined so to in- 
struct, but did instruct the jury, that if Rhode Island was in 
a state of civil war, and said Olney and others stood in the 
relation contemplated, yet, upon crossing the lines of Massa- 
chusetts, they were in the peace of the Commonwealth, and 
within the protection of her laws, exempt from the pursuit of 
the authorities and troops of Rhode Island; and that the 

defendants were criminally responsible for capturing the said 
Olney and others, within the boundaries of Massachusetts. 

The court are of opinion that this instruction was correct. 
lt has been argued that the State of Rhode Island, and the other 
States, under the circumstances in which she was placed, 
stood in the relation of foreign sovereign States, one of which 
was at war, and the other neutral; and we were referred to 
authorities from the laws of nations, to ascertain their respec- 
tive rights and duties. It would be dangerous, perhaps im- 
practicable, to adopt this reasoning to its full extent, and 
carry it out into all its consequences. ‘The relations of the 
States of the Union to each other are very peculiar, and give 
rise to questions of great delicacy and difficulty. If the 
States, and the citizens of States, are to be placed in the 
relations of beliigerents and neutrals, and bound by the le~ 
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of nations, then they must have the power of regulating 
their duties and obligations by negotiations and treaties, and 
thus be enabled more effectually to provide for the perform- 
ance of their relative duties, and the security of their respective 
rights. But the States are expressly prohibited from entering 
into any treaty, alliance or confederation, or, without the con- 
sent of congress, to enter into any agreement or compact 
with another State, or engage in war, unless actually invaded, 
or in such imminent danger as will not admit of delay. They 
ure, therefore, in the condition of States sovereign to some 
purposes, but who have by compact renounced and relin- 
quished their sovereign powers, in regard to war and peace, 
and, of course, to the regulation and control of the incidents 
to war and peace, except the power of taking warlike meas- 
ures, strictly and purely defensive, in case of an exigency, 
which will admit of no delay. In all other respects, the 
power of making war and peace, of treaties and alliances, 
is vested absolutely and exclusively in the general govern- 
ment, with their incidents. But as a compensation for this 
surrender, the general government of the United States is 
bound to protect each State against invasion, and against do- 
mestic violence. The constitution of the United States is 
to be taken as a whole; and whilst it restrains the States 
from making war and peace, and exercising powers incidental 
thereto, it assumes that the general government will do its 
duty, and effectually secure to each State that immunity from 
all violence, foreign and domestic, which was the obvious 
consideration for the surrender of these great powers. It is 


useless to speculate upon the contingency, as to what would 
be the rights of the States in case the general government 


should fail to afford that protection to States which the con- 


stitution guaranties to them. Such astate of things is not 


to be supposed. It would be one of revolution and anarchy, 


in which a regard to self-defence and public safety would 
constitute an exigency that would warrant such measures as 
the necessity of the case might require, under the maxim 
salus populi suprema est lex. 'The necessity, which would 
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create such an exigency, must limit and direct the means of 
meeting it. 

But supposing, for the purpose of the argument, that the 
relations of the States to each other were those of sovereign 
States, in one of which an insurrection against the govern- 
ment existed ; we think the instructions given in this case, 
upon the facts stated in the bill of exceptions, were correct. 
The exclusive right of every sovereign State to its own ter- 
ritory, and to the regulation and government of it, is absolute 
and inviolable, and extends to all persons within it. Every 
person entering the territory owes allegiance to the govern- 
ment, temporary indeed, but absolute. Whilst he continues 
within it, he is bound, like any other subject, by the laws 
of the State, owes it obedience, and is liable to the operation 
of its criminal laws; and as a correlative right, he is regarded 
as a subject, for the purpose of protection and immunity from 
arrest, and all forcible invasion of his liberty or property, by 
any other State, except so far as the exercise of such right 
by foreign authority is stipulated for, by treaty, amongst 
sovereign States, or, amongst the States of this Union, by 
the constitution of the United States, and the laws and 
treaties made under it. According to these principles, which 
seem to us plain and well settled, Olney and the other persons, 
found at Crooks’s tavern in Bellingham, owed allegiance to | 
Massachusetts, whilst they remained within the limits of the 
State; they were subject to its laws, would have been re- 
sponsible for any violation of them, and, for the time being, 
were in the peace of the Commonwealth. 

We do not mean to be understood as holding that soldiers 
and subordinate military officers, who are ordered by their 
sovereign to enter the territory of another State to pursue 
an enemy, and for any other purpose, may not rightfully 
claim impunity from the animadversion of the criminal law3 
of the country invaded. Such an invasion, however, must be 
deemed to be made flagrante bello, whether war have been 
declared or not; because it is in itself an act of war. But 
this could not be justified by an order of the subordinate 
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military authorities of a State, in the exercise of their ordi- 
nary functions in the defence of a State. Nothing but the 
sovereign power of the State, by a previous order, directing 
such invasion, or by a subsequent ratification, when done in 
its name, will warrant such invasion, and excuse the subor- 
dinates engaged in it; because it emanates from the sovereign 
authority having the power to make war. The wrong done 
by such an invasion then becomes a question of negotiation 
between sovereigns, and the subordinate agents are entitled 
to immunity. 

The court, in saying that in their judgment the instruction 
to the jury was correct, in charging them that Olney, Ballou, 
Whipple and Walker, upon crossing the lines of Massachu- 
setts, were in the peace of the Commonwealth, and within 
the protection of her laws, against the pursuit of the authori- 
ties and troops of Rhode Island, and that the defendants were 
criminally liable for capturing the said Olney and others, have 
done so on the facts stated, and in connexion with the quali- 
fying instruction given at the same time. It was this: That 
if there existed a necessity, for the defence or protection of 
the lives and property of the citizens of Rhode Island, or for 
the defence of the State of Rhode Island, that the defend- 
ants should do the acts complained of in the indictment, or 
if there was probable cause to suppose, at the time, the ex- 
istence of such a necessity, and the jury found such necessity 
or probable cause, they were to acquit them. And much 
evidence was given on both sides upon this question of fact. 
This instruction gave the defendants the full benefit of any 
excuse, arising from the use of force in the necessary defence 
of the State and its citizens, in whose service they were en- 
gaged ; leaving a great latitude as to the means necessary to 
such defence. It is not requisite, we think, in the present 
case, to attempt drawing any exact line of distinction as to 
the measures which such necessary defence would warrant, 
nor, perhaps, would it be practicable ; because it must depend 
much on the circumstances of each case. In the present 
case, it appears that the arrest of Olney and others was made ~ 
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at midnight, in a dwelling-house and common tavern, nearly 
three miles from the state line, the men not being in arms or 
in military array, or in such numbers as to be immediately 
formidable ; and it is difficult to perceive how such act could 
be considered as done in the necessary defence of the terri- 
tory of Rhode Island. The men had been in arms, and 
probably had rendered themselves amenable to the laws of 
Rhode Island ; and it might be a prudent precaution, on the 
part of that State, to discover, pursue and arrest them, as 
suspicious persons, of which they had no right to complain ; 
and if it could have been done without violating the laws, 
the peace, or the rights of this Commonwealth, it would 
have been quite excusable. But the question was rightly 
submitted to the jury, as one of strictly necessary defence. 

Another ground taken for the defence was, that Rhode 
Island and Massachusetts stood to each other in the relation 
of allies; that a civil war existed in Rhode Island; and that 
the military authorities of that State had a mght to pursue 
the common enemy into the territory of Massachusetts. The 
counsel requested the court to instruct the jury, that Rhode 
Island being in a state of civil war and insurrection, and her 
laws and government guarantied by the constitution and 
laws of the United States, and being assailed by domestic 
violence, and the State of Massachusetts, as one of the United 
States, being obliged by said constitution and laws, and a 
party to such guaranty, these States were, for all the purposes 
of such war, but one territory ; and that such war, waged 
against Rhode Island, was in fact a war waged by a public 
enemy, and in effect a war waged against Massachusetts, so 
far at least as to give to Rhode Island a right to use the ter- 
ritory of Massachusetts for the lawful purposes of such war ; 
and, at all events, had a right, under the constitution and 
laws of the United States, to order her troops over the lines 
and into the State of Massachusetts, to protect herself against 
insurgents, as well as against a public foreign enemy, when- 
ever she deemed it necessary so to do for her own protection ; 
she being, so far as her own citizens and troops were 
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concerned, the sole judge of the necessity, and alone respon- 
sible to the State of Massachusetts for any undue exercise 
of authority through troops acting under her orders, and 
confining themselves strictly to the mere execution of the 
same ; and that this was especially true, when, as in the 
present case, the action of Rhode Island was confined to the 
capturing of her own rebel citizens only, found just over the 
lines. 

This instruction the court refused to give, but instructed 
the jury, that in the case supposed, the State of Rhode Island 
had no such rights as above claimed, within the territory of 
Massachusetts, to capture her own rebel citizens; and that 
such captures were unlawful, unless necessary in the defence 
of the lives and property of the citizens of Rhode Island, at 
the time ; of which necessity, or probable cause, or supposed 
probable cause, the jury, and not the State of Rhode Island, 
was the proper judge ; and that the orders of the State of 
Rhode Island could not shield her citizens and soldiers from 
being criminally responsible in the courts of Massachusetts, 
for acts done in the territory of Massachusetts, under and in 
compliance with such orders, in time of civil war and domes- 
tic insurrection, and whilst such citizens and soldiers were 
subject to martial law. 

We are of opinion, that the court below decided correctly 
in refusing to give the instruction prayed for. ‘That instruc- 
tion assumes matters both as to the relations of the States to 
each other, and as to the authority under which the acts pro- 
posed to be excused or justified were done, and as to the 
condition of the persons arrested, at the time and place of 
arrest. 

As to the relations in which the States stood to each other, 
which we have already partly considered: Supposé that the 
State of Massachusetts was ultimately bound to render aid 
to Rhode Island against domestic violence ; some competent 
power must judge and decide upon the existence of the 
casus federis ; and it cannot be possible that Massachusetts, 
and all the other States in the Union, are to be nlaced in a 
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state of war, by the sole judgment of the acting government 
of the State of Rhode Island. It must be authoritatively 
determined and made known, that domestic violence, and 
actual insurrection against the government of the State, exist, 
and that the acting government, resisting such violence and 
insurrection, by force of arms, is the true and legitimate gov- 
ernment of the State, and entitled to the aid and assistance 
intended to be secured by the constitution of the United 
States to the respective States. If the State of Massachu- 
setts retains her sovereign power to this extent, then it is 
for the government of Massachusetts, by some authentic act, 
to declare or recognize such state of civil war, and such duty 
of Massachusetts as an ally; or, if this portion of the sov- 
ereignty of the State is delegated to the general government, 
then it is further to recognize and declare the casus federis, 
and by ordering out regular troops, and the ships of war, or 
by drafts of militia from other States, or otherwise, to direct 
the measures to be pursued. If it were true, as claimed by 
the defendants, that one State is the sole and exclusive judge 
of the necessity for waging war against its rebel subjects, 
and thereupon to confer on their troops an authority to make 
an unlimited use of the territories of all other States, it would 
be placing such States in a state of war, without their own 
consent, or the consent of the general government, to whom 
the power of judging and acting, in the case supposed, has 
been confided by the constitution. Such a state of things 
would tend greatly to destroy the peace, and put at hazard 
the security, of the States and their citizens. Besides; such 
a principle, if admitted, would leave neither to the govern- 
ment of the State, the use of whose territory is thus claimed 
for hostile purposes, nor to the government of the United 
States, intrusted with that portion of the sovereign power 
of the States, the power of deciding whether the government 
of a State, at war with its citizens, is the true and legitimate 
government, or a mere usurped authority. Such a claim 
appears to us to be wholly untenable. 

But further; the prayer for instruction assumed that the 
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acts done by the defendants, with the armed party accom- 
panying them, who proceeded to Bellingham, entered the 
house of Crooks, and seized and carried away Olney and 
others, as rebels against the authority of the State of Rhode 
Island, were done under the sovereign authority of the State, 
either by a previous order, emanating from the government, 
or that the acts done in their name were subsequently, in 
due form, ratified, adopted and expressly sanctioned by the 
authority of the State of Rhode Island, so as to transfer the 
responsibility, whatever it was, from the individuals to the 
State. But so far from this, the case shows that they acted 
under the authority of an order, given by Major Martin, to 
do the specific duty, in conformity with a more general di- 
rection from the military commanding officer, directing the 
officers and soldiers to scour the country, to the distance of 
fifty miles, without regard to state lines, in oraer to secure 
the insurgents who had fled. The specific order to cross the 
lines of Massachusetts did not emanate from the government ; 
it was an ordinary military operation, undertaken by the 
military officers, in pursuance of their general duty to defend 
the State against the insurgent forces. And so far from being 
specifically ratified, sanctioned and adopted, by the State 
of Rhode Island, the governor, when applied to for that pur- 
pose by the governor of Massachusetts, declined so to do, 
but repudiated it, and denied that it was done by authority 
of the State. And the act, stated in the bill of exceptions, 
passed by the legislature of Rhode Island, to indemnify these 
defendants, against certain expenses occasioned by their pros- 
ecution, is far from that express adoption which will secure 
the citizen by taking the responsibility upon the State. 

The other matters assumed in the prayer in question relate 
to the particular situation of the men at the time, as being 
captured just over the lines, &c. These are not of much 
importance, but do not seem to be warranted by the evi- 
dence. ae 
And the court are also of opinion, that the instruction 
actually given, under this prayer, viz. that the acts of the 
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defendants were unlawful, unless done in the necessary defence 
of the lives and property of the citizens of Rhode Island, or 
in the necessary defence of the State, was sufficiently favor- 
able to the defendants. 

The last prayer for instruction is thus stated: The coun- 
sel for the defendants further prayed the court to instruct the 
jury, that if they found that the said Blodgett and Hendrick 
were citizens of Rhode Island, actually serving as soldiers in 
the ranks, with the troops of Rhode Island, under regular 
military command, in time of civil war and domestic insur- 
rection in said State, and under martial law, and were duly 
ordered by their lawful military superiors, acting under and 
by authority of the State of Rhode Island, to cross the lines 
and arrest, within the territory of Massachusetts, the said 
Olney, Ballou, Whipple and Walker, rebel citizens of Rhode 
Island, recently fled to Massachusetts, for refuge merely, from 
the troops of Rhode Island, they were not personally liable, 
in the criminal courts of Massachusetts, for executing such 
orders without excess or unnecessary violence; but that the 
State of Rhode Island was alone responsible to the State of 
Massachusetts for the violation of her territorial rights. This 
instruction the court refused to give, but did instruct the jury 
that the defendants were personally lable, in the criminal 
courts of this Commonwealth, for the acts done by them as 
aforesaid, under the orders of the State of Rhode Island, not- 
withstanding such orders given, and only by them faithfully 
executed. 

Upon this ground, the main argument, in justification o1 
excuse of the defendants, has been placed. We are to pre- 
sume that the instructions and directions asked for were so 
asked for in reference to the case stated in the bill of excep- 
thons, and not as mere abstract propositions ; and, as such, 
their correctness in point of law, and their adaptation to the 
case on trial, are to be considered. It was then a request to 
the judge, to instruct the jury, that if the ordinary military 
officers of a State, in the exercise of the military powers vested 
in them for the defence and protection of the State against an 
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insurrection, after martial law declared by the legislature, 
should order subordinate officers and soldiers to enter a neutral 
territory, the territory of another State, to arrest and secure the 
persons of rebel citizens, recently in arms, the persons thus 
ordered, being bound to obey, under the penalties of dis- 
obedience of a military command which they have no means 
of resisting, would not subject themselves to the animadver- 
sion of the criminal laws of the State whose territory is thus 
violated. This proposition, we think, cannot be maintained, 
upon any well recognized principle of public law. It would 
be an authority to every military officer, superior or subordi- 
nate, by means of orders to those under him, in all cases 
where military forces are raised and organized, to extend 
hostilities indefinitely into the territories of neutral and inde- 
pendent States, to the imminent danger of the lives, property 
and possessions of the subjects of such neutral State; and 
the only remedy for the injured party would be by way of 
remonstrance to the government of the party doing such 
wrong. But, surely, this is not one of the ordinary or inci- 
dental powers conferred upon military officers by their own 
government. ‘They are indeed to defend the territory and 
the just rights of their States by warlike measures; but 
these must be taken in reference to the just rights and lmited 
powers of the State itself, under whose authority they act, and 
they cannot, by force of such authority, commit hostile acts 
against independent States, with whom their own State is at 
peace. If such military entry into the territory of a neutral 
State is supposed necessary, such act is a high prerogative of 
sovereignty, and the necessity of it must be judged of, and 
the warrant for it must be given by the express command or 
direction of the sovereign authority. Any other principle 
would make the peace of any State depend upon the judg- 
-ment and discretion, or even the rash and ill judged act, of 
every military officer, in time of war. 

It has been argued upon the ground, that men ought not 
to be held responsible for acts done in obedience to orders 
which they are compelled to obey, under severe military 
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discipline. But thisisnot the true principle ; and it would be 
dangerous in the extreme to carry it out into its consequences. 
The more general and the sounder rule is, that he who does 
acts injurious to the rights of others can excuse himself, as 
against the party injured, by pleading the lawful commands 
only of a superior, whom he is bound to obey. A man may 
be often so placed in civil life, and more especially in military 
life, as to be obliged to execute unlawful commands, on pain 
of severe penal consequences. As against the party giving 
such command, he will be justified ; 7m foro conscientie he 
may be excusable ; but towards the party injured, the act is 
done at his own peril, and he must stand responsible. 

Had the government of Rhode Island ordered the expedi- 
tion into Massachusetts, it would have presented the question 
argued in the present case, viz. whether the men would have 
been protected by such order, and the State alone be respon- 
sible. War may be made without being declared ; and when it 
is so made and recognized by the governments of the respective 
parties, then the rights belonging to belligerents, and incident 
to war, attach to the States and their respective citizens and 
subjects, in arms or otherwise. The argument in excuse of 
the defendants, to be effectual, must be put upon the ground, . 
and g: to the extent, that in the actual state of things, there 
was war de facto, between Rhode Island and Massachusetts. 
But this is too extravagant a view to be taken by any aspect 
in which, upon the facts, the case can be placed. These facts 
show that the proceeding of Blodgett and others, in passing 
over the lines of Massachusetts, and doing the acts which are 
the subject of this prosecution, though ordered by Major 
Martin, acting under the general authority of Major-General 
McNeill, was not the act of the State of Rhode Island, either by 
previous special authority, or subsequent ratification or adoption. 
The authority of the commanding and other military officers 
is prima facie limited to the defence of the territory and 
territorial rights of the State appointing them, and must 
stand so limited, unless it is shown that an authority was 
specially vested in them by the State, to enter the territory of 
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another State. In the present case, if the act itself was 
equivocal, it was put beyond doubt, by the answer and denial 
of the governor of Rhode Island, that the act was not author- 
ized or adopted as the act of the State. The acts of the 
defendants then, being plainly a violation of the rights and 
laws of Massachusetts, and of the legal rights of persons law- 
fully within its protection, and being denied and repudiated 
as an act of the State of Rhode Island, it follows, as a neces- 
sary legal consequence, that it was a lawless and unjustifiable 
act of violence on the part of the defendants, subjecting them, 
and all who assisted them, to be punished for such violation, 
by our laws. 

If these States had stood in the relation, in all respects, of 
foreign states, (which is the supposition in the argument, and 
the one, perhaps, most favorable to the defendants, ) we do not 
see how they could make out their justification, since the 
executive of Rhode Island has repudiated the act as an act of 
the State. 

Whether, if the measure of sending a military force into 
Massachusetts, being in its nature an act of war, would have 
justified, and rendered the persons sent free from punishment, 
the facts of this case do not require us to consider. It would 
depend upon questions arising out of the peculiar relations 
in which the States stand to each other and to the general 
government. The constitution of the United States still 
recognizes that qualified sovereignty of a State, so far as to 
raise military forces for their own protection and defence, 
against both foreign invasion and domestic insurrection. The 
first security of a State against violence is to be sought in the 
duty imposed on the United States government, to take order 
in that respect. If, for any cause and by any means, impe- 
rious necessity or otherwise, that fails, and the State in which 
insurrection arises is left to take care of its own defence, it 
may be a grave question, whether such State would not be 
remitted to its natural and original rights of sovereignty, with 
its recognized incidents, to the extent necessary to meet that ex- 
igency, and for that purpose to issue the necessary declarations, 
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enter into stipulations with other States, and the like. But 
even in that case, soldiers and others, acting in the defence 
of such a State, could have no higher rights, no higher claim 
of impunity for acts done to the injury of others, than the 
citizens and subjects of a sovereign and independent State, 
acting under like circumstances. 

On the whole, the court are of opinion that the instructions 
were correct and carefully considered, as well as the refusal 
of instructions prayed for, and therefore that the exceptions 
must be overruled. 


CoMMONWEALTH vs. JoHn Cook. 


The St. of 1845, c. 216, prescribing the punishment for fraudulently and deceitfully 
enticing or taking away an unmarried woman for the purpose of prostitution, does 
not apply to a case of a man’s enticing such woman to leave her place of abode, 
for the sole pursose of illicit sexual intercourse with him. 


_ Tne defendant was indicted on St. 1845, c. 216, $ 1, which 
enacts that ‘any person, who shall fraudulently and deceit- 
fully entice or take away any unmarried woman, of a chaste | 
life and conversation, from her father’s house, or wherever 
else she may be found, for the purpose of prostitution, at a 
house of ill fame, assignation, or elsewhere,” &c. ‘shall be 
punished,” &c. ‘The trial was in the court of common pleas, 
before Wells, C. J. whose report thereof was in substance as 
follows : 

The evidence tended to prove, among other things, that 
from November 1844 to September 1845, the defendant and 
Emily Forrest (the female whom the indictment charged the 
defendant with enticing away) lived in the same house ; she 
being seventeen years old, and residing in her father’s family, 
and the defendant occupying another part of the house; that 
Emily, during this period, lived sometimes in the family of the 
defendant, assisting in the work of the family when the defend- 
ant’s wife was sick ; that while she was so in his family, and 
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afterwards, he attempted to seduce her, and persuade her to go: 
away with him; that he endeavored to make her discontented: 
with her parents and dissatisfied with being under their 
charge ; that she finally consented to go off and live with him, 
under a promise from him that she should not live with him 
as his wife, and that her chastity should never be violated with- 
out her consent ; that she left home voluntarily, ar.d that the 
defendant never exercised over her any coercion or restraint ; 
that they went to Philadelphia, where he hired a single room, 
with only one bed in it, and that they remained there nine days, 
sleeping in the same bed; that he repeatedly solicited her 
chastity, was angry with her for not yielding, and twice 
pushed her out of bed, and once pinched her arm, to punish 
her for not complying. 

The counsel for the defendant contended that by the term 
‘ prostitution,” in St. 1845, c. 216, was meant not only illicit 
intercourse and cohabitation with a single individual, but an 
intercourse, on the part of the female abducted, with many 
individuals, or common prostitution ; that the statute offence 
eould not be committed by an individual’s fraudulently and 
deceitfully enticing or taking away a female, for the purpose 
of living with her ina state of illicit intercourse ; such being 
merely a purpose of seduction, and not the purpose contem- 
plated by the statute. But the court ruled, among other 
things, “that if the design of the defendant was to take the 
person abducted to some place for the purpose of there living 
with her in a state of illicit intercourse, such conduct was’a 
violation of the statute, although he had no purpose of caus- 
ing or inducing her to’ have illicit intercourse with any one 
else.’ The jury found the defendant guilty, and he ri» 
exceptions to the ruling of the court. 

Hallett, for the defendant. a 

Wilkinson, (District Attorney,) for the Commonwealth: 

Dewey, J. We are called upon to give a legal construc 
tion to the St. of 1845, c. 216, upon questions reserved'in a 
case presenting painful details of grossly immoral acts, and 
ppen violations of the divine law. Such cases are not: the 
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most favorable for a dispassionate consideration of ques- 
tions of law, the decision of which involves the question 
whether the party shall be punished, or be discharged as not 
guilty of any offence cognizable by our laws. But cases of 
gross immorality do, from time to time, occur, in which the 
court feel constrained to say that the acts complained of are 
not punishable criminally by any statute law of the commons 
wealth ; and the inquiry, which meets us in the present case, 
involves precisely that point. Are the acts of the defendant 
punishable by the statute above mentioned? Dealing with 
the present case in its most aggravated aspect, supposing it 
may properly be inferred, from the evidence, that the defend- 
ant, by artful means, enticed Emily Forrest voluntarily to 
leave her father’s dwelling, to accompany the defendant to 
another State, and to take up a temporary residence in such 
State, and the parties there to cohabit as husband and wife ; 
yet all these facts, however offensive to our feelings, as chris- 
tian moralists, if they had occurred prior to March 25th 1845, 
the date of the act ‘“‘to punish abduction” would not have sub- 
jected the defendant to a conviction in Massachusetts, for the 
simple reason that the jurisdiction of the offence attaches 
elsewhere; the crime would have been committed in the 
State where the parties cohabited as husband and wife, and 
would be punishable under the laws of such State. The 
question, therefore, in the present case, is not one touching 
the guilt of the defendant in New York or Pennsylvania, 
where he cohabited with this female, or whether he may not 
be indicted and convicted there for the crime of adultery ; 
but simply whether his acts within the Commonwealth are ot 
such a character as subject him to punishment here. The 
defendant is not charged with any acts of adultery with Emily 
Forrest within this Commonwealth. The extent of the 
charge is, that he fraudulently and deceitfully enticed her 
away from her father’s house, for the purpose of illicit inter- 
course with her in-another State ; and the extent of the finding 
of the jury, under the ruling of the court, must be taken to 
be, that the defendant fraudulently and deceitfully enticed 
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her away from her father’s house for the purpose cf having 
personal sexual intercourse with her in such other State. 
This brings us to the great question in this case, that of the 
construction of the S¢. of 1845, c. 216. Was it intended 
to embrace the offence of enticing away an unmarried female, 
for the sole purpose of illicit intercourse with the individaa! 
thus enticing her away; or is the offence, which is made 
punishable by this statute, the fraudulent enticing away of 
females for the more gross and aggravated crime of common 
prostitution, and especially the procuring of females for houses 
of ill fame, or acting as agent and servant of others in enticing 
females to meet such other persons at houses of assignation ? 
The cases are certainly distinguishable in their character and 
degrees of moral turpitude. Whether the legislature intended 
to embrace all these classes of offences, including cases of mere 
seduction, is a question certainly not free from difficulty. 

We are aware of the strong and deep feeling which has 
pervaded this community upon this general subject, as mani- 
fested by the numerous petitions which have, from time to 
time, been presented to the legislature, praying for further 
legislation to punish the crime of seduction. We know 
from the journals of the legislative branches, that bills have 
been introduced, punishing with heavy penalties the offence 
of seduction. But such bills have not as yet been sanctioned 
by legislative adoption, so far as to have become statute enact- 
ments. Difficulties have suggested themselves in the attempt 
to legislate upon the subject of seduction, which have in- 
duced the legislature to postpone the enactment of such bills; 
and the result has been, that our legislature has gone no further 
than the enactment of the St. of 1845, c. 216, now the sub- 
ject of consideration. 

It hardly need be said, that in construing a statute ereating 
_a new criminal offence, and enacting heavy penalties by way 
of punishment, a strict construction should be adopted. The 
court can go no further than the legislature have gone. If, 
in the use of terms defining an offence, the legislature have 
used language indicating a particular species of immorality 
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the court can only give a like effect to such words. The 
offence created by the statute is that of fraudulently and de- 
ceitfully enticing and taking away an unmarried woman from 
her father’s house “‘ for the purpose of prostitution at a house 
of ill fame, assignation or elsewhere.” What is the meaning 
of the term “ prostitution’? We cannot here,as in many 
other cases where crimes are made punishable by statute, and 
yet left undefined by such statute, have recourse to the well 
known common law definitions of such crimes, for the exposi- 
tion of the character of the offence thus made punishable by 
a legislative act. No such legal definitions of the term “ pros: 
titution ” are to be found; offences of this nature not being 
the subject of punishment by the common law tribunals. 
We must, therefore, resort to the definitions of lexicographers 
of the best authority as our guide. If we refer to Walker’s 
Dictionary, we find prostitution defined “the act of setting to 
sale ;’’ “the life of a public strumpet.’’ A prostitute is de- 
fined ‘‘a hireling; a mercenary; one who is set to sale; a 
public strumpet.’’? Johnson defines a prostitute ‘a public 
strumpet ; a hireling.” To prostitute, ‘to expose upon vile - 
terms.”” In Webster’s Dictionary, prostitution is “ the act or 
practice of offering the body to an indiscriminate intercourse 
with men.” Prostitute is ‘‘a female given to indiscriminate 
_ lewdness; a strumpet.” Prostituting is “offering to indis- 
criminate lewdness.’”’ ‘These definitions, it will be seen, all 
apply :o prostitution the act of permitting illicit intercourse 
for hire, an indiscriminate intercourse, or what is deemed 
public prostitution. ‘That such is the meaning of the term 
“‘ prostitution ”’ is strongly confirmed by the case of Common- 
wealth v. Harrington, 3 Pick. 26. In that case an indict- 
ment was sustained against a party who was alleged to have 
leased a house to one B., with the intent that the business of 
prostitution should be carried on there. The case through- 
out assumes that prostitution means common indiscriminate 
sexual intercourse, in distinction from sexual intercourse con- 
fined exclusively to one individual. It is true, as stated by 
the counsel for the government, that the term “prostitution ” 
VOL. XII. 7 
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has been sometimes used in a more loose and general sense, 
and that instances of such use of the word may be found in 
reports of judicial decisions. 1W. Bl.519. 3 Bur. 1569. 13 
S. & R. 32. But we are rather to inquire what is the appro- 
priate and well authorized meaning of the term, and to assume 
that the legislature, in using the term in describing the offence 
created by this statute, intended to use the word in its proper 
acceptation. We cannot, therefore, give to the word “ prosti- 
tution ” the broad and extensive application contended for on 
the part of the government. Such a construction of the 
statute would, to some considerable extent, make it appli- 
cable to cases where the real offence is seduction. 

The court are of opinion, that the offence made punishable 
by this statute is something beyond that of merely procuring 
a female to leave her father’s house for the sole purpose of 
illicit sexual intercourse with the individual thus soliciting 
her to accompany him; that she must be enticed away with 
the view, and for the purpose, of placing her in a house of ill 
fame, place of assignation, or elsewhere, to become a prosti- 
tute, in the more full and exact sense of that term; that she 
must be placed there for common and indiscriminate sexual 
intercourse with men; or, at least, that she must be enticed 
away for the purpose of sexual intercourse by others than the 
party who thus entices her; and that a mere enticing away 
of a female, for a personal sexual intercourse, will not subject 
the offender to the penalties of this statute. 

This decision, while in one respect it narrows the applica- 
tion of the statute, and excludes cases of mere seduction, or 
illicit intercourse with the individual enticing, leaves a large 
application of it to cases of a more aggravated character, and 
will embrace all of either sex who shall fraudulently entice 
away females for the purpose of supplying brothels and houses 
of ill fame, or with a view to induce them to prostitute their 
persons for money or hire. 

As the view we have taken of this statute differs from that 
taken at the trial, the exceptions are sustained, and the verdict 
set aside. 
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Fisher A. Kinesspury vs. THe Centre Scuoou District 
IN QUINCY. 


Under an article in a warrant for an annual town meeting, ‘ to choose all such town 
officers as the law directs,” the town may lawfully pass a vote authorizing the 
several school districts to choose their prudential committees. 

A scl.ool district passed the following vote or by-law: ‘‘ The annual meetings of the 
district shall be called by the prudential committee, and warned by the clerk, whe 
shall cause a copy of the warrant to be published in” a certain newspaper, printed 
in the town, ‘‘ and shall also post a copy of the same in four different public places 
within the limits of the district; and the prudential committee shall call the 
annual meeting of the district on the Saturday evening following the annual town 
meeting in March:” The clerk signed and issued a warrant, not under seal, for 
an annual district meeting on the Saturday evening designated in the said vote or 
by-law, ‘* by order of the prudential committee,”’ (which order was oral,) and made 
thereon the following return: ‘‘ In pursuance of the above warrant, I have warned 
the legal voters of the district,” (naming it,) ‘‘ as prescribed by the by-laws, to at- 
tend and act upon the business therein named. J. A. G. District Clerk.” Held, 
that the warrant for the meeting, and the warning of the meeting, were valid. 

» school district, after having chosen one person as prudential committee at its 
annual meeting, and adjourned, may choose additional members of such commit- 
tee at the adjourned meeting. 

A majority of a prudential committee of a school district may lawfully do official acts , 
especially after a refusal of the minority to meet with them. 

A school district, by vote, instructed its prudential committee “to prosecute for 
trespasses that have been, or in future may be, committed, by breaking into the. 
school houses of the district,” and the committee employed an attorney to com- 
mence several actions of trespass, which he commenced and prosecuted accord- 
ingly; and he afterwards sued the district for his fees and disbursements in those 
actions. Held, that the district was bound by the acts of the committee, and that 
the attorney was entitled to recover, although the said vote of the district was not 
in pursuance of any article in the warrant for the meeting at which it was passed. 


AssumpsiT to recover the amount of fees and disbursements 
claimed by the plaintiff, as an attorney at law, for the prose- 


-cution of three actions of trespass, brought in the name of 


the defendants, for breaking and entering a school house, 
occupied by the defendants for their primary school, but of 
which the fee was in the town of Quincy. ‘Trial before 
Hubbard, J. whose report thereof was as follows: 

The plaintiff offered evidence tending to show that he had 
performed the services and made the disbursements for which 
he claimed to recover, and that he had done so at the request 
of Thomas Arey and Charles Hardwick, jr. acting as pruden- 
tial committee of the defendant district. 
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It appeared that the third article in the warrant for the 
annual meeting of the town of Quincy, on the first Monday 
of March 1848, was “ to choose all such town officers for the 
year ensuing, as the law directs,” and that the town, in 
acting on this article, voted “that the séveral school districts 
be authorized to choose their prudential committees, and that 
they select and contract with the teachers.” 

It also appeared that at a meeting of the defendant dis- 
trict, held on the 19th of March 1842, it was voted, “that 
the annual meeting of the district shall be called by the pru- 
dential committee, and warned by the clerk, who shall cause 
a copy of the warrant to be published in the Quincy Patriot, 
and shall also post four copies of the same in four different 
public places within the limits of the district ; and that the 
prudential committee call the annual meeting of the district 
on the Saturday evening following the annual town meeting 
in March: That the clerk of said district, on the 4th of 
March 1843, issued and signed a warrant, not under seal, 


“by order of the prudential committee,” (which order was . 


oral only,) for a meeting of the district, to be held on Satur- 
day evening, March 11th 1843; and that this warrant con- 
tained, among other things, an article for the choice of “such 
district officers as the law requires,” and to “transact such 
other business as may be legal and proper: ”’ That the clerk’s 
return on this warrant was as follows: “Quincy, March 10 
1843. In pursuance of the above warrant, I have warned 
the legal voters of the Centre School District in Quincey, as 
prescribed by the by-laws, to attend and act upon the business 
therein named. John A. Greene, District Clerk: ” That at 
the meeting held in pursuance of said warrant, Charles P. 
Tirrell was chosen prudential committee ; that, at an ad- 
journment of said meeting, Thomas Arey and Charles Hard- 
wick, jr. were chosen “ two additional prudential committee ; ” 
and that it was voted, ‘that the prudential committee be 
instructed to prosecute for trespasses that have been, or in 
future may be, committed, by breaking into the school houses 
of the district.” ; 
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Evidence was introduced by the plaintiff, tending to show 
that said Tirrell had notice of several meetings held by Arey 
and Hardwick, as prudential committee, and that, though he 
refused to attend, he was informed of the doings at those 
meetings ; but that he had no notice of the meeting at which 
said Ayer and Hardwick determined to commence said actions 
of trespass, and to retain the plaintiff. | 

‘The defendants objected, that the aforesaid vote of the 
town, authorizing the school districts to choose their own 
prudential committees could not legally be passed, under any 
article in the warrant for the meeting. 'The defendants also 
objected, that at the meeting of the district, on the 19th of 
March 1842, no provision was made, nor vote passed, direct- 
ing the number of days the warning of the annual meetings 
should be given before the time appointed for holding them, 
or directing in what manner, or at what time, the prudential 
committee should be chosen; that two additional members 
of the prudential committee could not legally be chosen at 
an adjourned meeting of the district; that the warrant for 
said meeting was invalid, because it was not under seal, and. 
because, instead of being signed by the committee themselves, 
it was signed by the clerk, by their order ; and that the vote 
of the district, instructing the committee to prosecute tres- 
passes, was not authorized by any article in the warrant. 

The judge ruled that said proceedings of the town and 
district were valid and legal ; that it was immaterial whether 
the district could maintain said actions of trespass or not; 
and that the employment of the plaintiff, by Arey and Hard- 
wick, bound the district. A verdict was taken for the plain- 
tiff, subject to the opinion of the whole court. 

J. J. Clarke §& Gourgas, for the defendants. The dis- 
trict had no prudential committee, legally chosen, by whose 
acts it could be bound. ‘There was no article in the warrant 
for the town meeting in March 1843, which authorized the 
town to vote that the school districts might choose their pru- 
dential committees. In Waélliams v. School District in 
Lunenburg, 21 Pick. 75, which will be cited for the plaintiff, 
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there was an article in the warrant for choosing committees, 
as well as officers. 

The annual meeting of the district, in March 1843, being 
called by the clerk, by an oral order of the committee, who 
could not delegate their authority, was not a legal meeting. 
Reynolds v. Inhabitants of New Salem, 6 Met. 340. And 
it does not appear how that meeting was warned. ‘The vote 
of the district, on the 19th of March 1842, directing the 
mode of warning future meetings, was insufficient. Rev. 
Sts. c. 23, $ 48. No time was prescribed when the warning 
should be made, nor how long the notices should be posted, 
and the advertisement inserted in a newspaper, before the 
meetings. . 

But the prudential committee, even if legally chosen, and 
if authorized to act as such, had no authority to commence 
the actions which were brought by the plaintiff. ‘There was 
no article, in the warrant for the meeting at which the dis- 
trict voted to instruct the committee to commence those 
actions, which authorized such a vote. And if the vote was 
valid, yet it did not authorize the commencement of actions 
of trespass in behalf of the district. Criminal prosecutions 
only were meant by the vote. 

The two members of the committee, chosen at an ad- 
journed meeting, were not legally chosen. And if they 
were legally chosen, yet Tirrell was absent when the plain- 
tiff was employed by them ; and for this reason the plaintiff’s 
authority was insufficient. Damon v. Inhabitants of Granby, 
2 Pick. 345. And the district is not liable for the un- 
authorized and unlawful acts of their agents. Thayer 
v. City of Boston, 19 Pick. 516. Baker v. Thayer, 3 Met. 
312. Keyes v. Inhabitants of Westford, 17 Pick. 273. See 
also Wyman v. Hallowell & Augusta Bank, 14 Mass. 58. 
Foster v. E'ssex Bank, 17 Mass. 479. White v. Westport 

Manufacturing Co. 1 Pick. 215. : 

The school house belonged to the town, and the town had 
possession thereof, concurrently with the defendants ; so that 
the defendants could not maintain trespass for breaking and 
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entering it. Inhabitants of Barnstable v. Thacher, 3 Met. 
239. Allen v. Carter, 8 Pick. 175. 

Kingsbury, pro se. The article in the warrant for the 
town meeting of March 1843, was such as authorized the 
town to give to the school districts authority to choose their 
prudential committees. Rev. Sts. c. 23, $26. Blackburn 
v. Inhabitants of Walpole, 9 Pick. 97. Williams v. School 
District in Lunenburg, 21 Pick. 75. Prudential committees 
are town officers, and also district officers. 

The district meeting of March 1843 was also legally called 
and warned. Houghton v. Davenport, 23 Pick. 235. Saz- 
ton v. Nimms, 14 Mass. 315. No seal need be affixed to the 
warrant for a district meeting. Colman v. Anderson, 10 
Mass. 105. 

The St. of 1839, c. 137, authorizes the choice of three 
persons as prudential committee; and two of them were 
legally chosen at the adjourned meeting. Commonwealth 
v. Hubbard, 24 Pick. 98. Anda majority of the committee 
can do 2%, acts within the authority of the whole. Rev. Sts. 
c. 2, $6, art. 3. 2. Pick. ubi sup. 

The committee, as such, had authority to institute suits for 
trespasses on the school houses. Rev. Sts. c. 23,$25. Damon 
v. Inhabitants of Granby, 2 Pick. 345. Howard v. Baillie, 
2 H. B. 618. Story on Agency, $97. Co. Lit. 52 6. But 
they were expressly instructed, by vote of the district, to 
institute such actions. . 

The committee were at least officers de facto ; and that is 
sufficient for this case. 21 Pick. wbi sup. 

The vote of the district expressly authorized the institution 
of the suits, though not founded on any article in the warrant 
for the meeting. 

Dewey, J. The objections taken to the maintenance of 
_ the present action arise principally from a supposed want of 
authority in the plaintiff to perform the services for the de- 
fendants, for which he now seeks to recover compensation. 
The court, having considered these objections, are of opinion 
that they must be overruled. 
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Kingsbury v. School District in Quincy. 
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Ist. ‘The third article in the warrant for the town meeting 
of March 6th 1843, in these words, ‘ to choose all such offi- 
cers for the year ensuing as the law directs,” was sufficient 
* to authorize the town of Quincy to vote that the school dis- 
trict should choose their prudential committee. Walliams 
v. School District in Lunenburg, 21 Pick. 76. 

2d. It is no sufficient objection to the mode of warning 
district meetings adopted by the vote of the district, March 
19th 1842, that it specified no certain number of days which 
the notice should be published in a certain newspaper named 
im the vote. It was competent for the district to prescribe 
the mode of warning their meetings, (Rev. Sts. ¢. 23, $ 48,) 
and having ordered notice to be given by publication in a 
certain newspaper, and by posting four copies of the same in 
four different public places in the district ; a compliance with 
this is sufficient legal notice, though such rule as to notice 
would seem less suitable than one requiring the publication 
to be made some specified number of days before the time 
appointed for holding the meeting. 

3d. The warning under the hand of the clerk of the dis- 
trict was a good warning, being in pursuance of the vote of 
the district. Nor does it invalidate it, that the meeting was 
called under an oral order of the prudential committee ; thal 
being a sufficient compliance with the vote of the district, 
that their annual meetings, of which this was one, “ shall be 
called by the prudential committee and warned by the clerk.” 
The district had already voted that the prudential committee 
call the annual meeting of the district on the Saturday even- 
ing following the annual town meeting holden in March. 
This last vote left little for the prudential committee to do in 
the matter of fixing the time of the meeting, besides the 

ministerial act of calling such meeting. We perceive, there- 
- fore, no objection to the legality of the calling or warning of 
the district meeting of March 11th 1848, and of that holden 
py adjournment on March 25th 1843. At the latter meeting, 
the prudential committee were instructed ‘to prosecute for 
trespasses that have been, or may be, committed, by breaking 


OCTOBER TERM 1846. 105 


School District in Stoughton v. Atherton. 


into the school houses of the district.” This vote would 
authorize the institution of civil actions, and was not neces- 
sarily confined to criminal prosecutions. 

4th. The persons acting as prudential committee were 
legally chosen as such. It was competent for the district, at 
the adjourned meeting, to add to the number first chosen, 
and the majority of the members of the committee might, 
under circumstances like the present, legally act. 
The result is, therefore, that the plaintiff was legally re- 
tained by the district to institute and conduct the several suits 
by him commenced, and that he is entitled to recover com- 
pensation therefor. ‘The amount having been settled by the 
verdict of the jury, the plaintiff is entitled to judgment on 
the verdict. 


Tuirp ScHooL District IN STOUGHTON vs. ELIJAH ATHERTON, 


A clerk of a school district, who is once duly sworn into office, and is afterwards 
chosen clerk, but is not again sworn, is qualified to act as clerk, by virtue of the Rey. 
Sts. c. 23, § 27, which provide that he ‘‘shall hold his office until another shall be 

_ chosen and sworn in his stead.”’ 

A clerk of a school district, after he is out of office, and another is chosen and sworn 

in his stead, cannot amend the district records. 

The records of a school district showed that the district voted to authorize their 
clerk to call and warn their annual meetings. Held, that the clerk was not there- 
by authorized to call and warn any other than the annual meetings; and that other 
meetings must be called by the selectmen or prudential committee, according to 
the provision of the Rev. Sts. c. 23, § 46. Held also, that parol evidence was inad- 

~ missible to prove that the real vote of the district was, to authorize the clerk to call 

and warn all district meetings. 

A school district can act only in its corporate capacity, and can bind itself only by 
acts authorized by legal votes passed at a district meeting regularly called. 

A meeting of a school district, which the clerk of the district had no authority 
to call and warn, was called and warned by him, at the request of A., a member 
at the district, who attended the meeting and made a written offer to ae to the 

- district, on certain terms, a parcel of his land for the site of a school house: and 

_ the district voted to accept the offer: A. afterwards refused to execute the lease, 
and the district brought a bill in equity against him to enforce specific perform- 

_ ance of his agreement. Held, that A. was not estopped to deny the legality of the 
meeting; that the district, by reason of the illegality of the meeting, was not 

. bound by its vote; that the agreement, for want of mutuality, did not bind A.; and 
that the bill could not be maintained. 


THIs was a bill in equity, praying for the specific perform. 
ance of an alleged agreement to lease to the plaintiffs a parcel 


‘ 
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of land for the site of a school house. The case was submit- 
ted to the court on the bill and answer, and the following 
statement agreed on by the parties : 

It appears by the records of the plaintiff district, that at a 
meeting of said district, on the 23d of September 1839, in 
pursuance of an article in the warrant ‘‘to see how the dis- 
trict will have their district meetings called and warned in 
future,’’ the district ‘‘ voted to authorize their clerk to call 
and warn their annual meetings,” and also “ voted to notify 
the meetings by posting notices at the stores of Leonard 
Hodges and L. & W. S. Belcher;” and that all meetings of 
the district, since that time, have been so called’ and warned, 
with the knowledge of the defendant, who was usually pres- 
ent and took part in the proceedings, without objecting to 
such mode of calling and warning. 

A meeting for choosing officers was held on the 14th of 
March 1845, and Jedediah Adams was reélected clerk of said 
district. Said Adams was chosen clerk at a meeting on the 
14th of March 1843, and made the record of said meeting, and 
was sworn on the 22d of March 1843, since which time he 
has never been sworn, but has been clerk ever since, until the 
18th of October 1845, when Samuel W. Curtis was chosen 
clerk and sworn ; said Adams having resigned. Said Adams, 
as clerk, recorded the doings of said district at their meeting 
on the 14th of March 1846. 

On the 18th of April 1845, said Adams, as clerk of said 
district, at the special request of the defendant, drew up and 
signed three papers, which were alike, and of which the 
following is acopy: ‘The inhabitants of the third school 
district in Stoughton, qualified to vote in town affairs, are 
hereby notified to meet at their schoo] house, on Monday, the 
28th instant, at 54 o’clock, P. M. to consider and act on the 
_ following articles, viz.: Art. 1. To choose a moderator. 2. To 
see if the district will procure a piece of land for the use of 
the scholars, &c. 3. To see if the district will move their 
house on the said land, if they procure any. Jedediah Adams, 
istrict Clerk. Stoughton, April 18th 1845.”’ Two of these 
papers were posted up, one at said Hodges’s store, and one at 


~~ 
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said Belchers’ store, at least seven days before the said 28th 
of April. But if parol evidence be admissible to prove that 
fact, no return in writing of said posting or service was ever 
made on either of said notices, or on the district records, until , 
the 13th of October 1845, and after this suit was instituted ; 
but said copy of the notice, on the book of records, was made 
from the original, at or about the time of the meeting on the 
28th of April, as hereinafter mentioned; and on the 13th 
of October 1845, said Adams, still being clerk, made the 
return, in writing, on the back of said original notice, and re- 
corded the same in the book of records. 

The notice for said meeting of April 28th 1845 was issued 
without any application being made in writing, and signed by 
voters in said district, and without any warrant being issued 
by the prudential committee, or by any town or other officer. 
And the defendant, when he requested the said Adams to 
draw up the aforesaid papers, did not suggest the contents or 
phraseology thereof, except the general tenor of the articles. 

At the meeting on the 28th of April 1845, the original no- 
tice was brought into the district meeting, (the clerk, said 
Adams, being absent from said meeting, if parol testimony be 
admissible to prove it,) and said meeting was called to order 
by virtue of said notice, and thereupon said district chose 
Samuel W. Curtis clerk pro tempore, who, if parol evidence 
be admissible to prove it, or if the records prove it, accepted 
said office, and wrote upon a sheet of paper the doings of said 
meeting, which were, in a day or two after said meeting, writ- 
ten out in the book of records from minutes, by said Adams, 
and by him subscribed as district clerk, and are a true record 
of the doings of that meeting, if parol evidence or the said 
records are competent to prove the fact. Said Curtis was 
never sworn as clerk pro tempore. A moderator was then 
chosen. The defendant, an inhabitant of said district, and 
legal voter therein, was present at said meeting, and when 
said articles came up to be acted on, verbally offered to lease 
to the district, for the purpose aforesaid, so long as they should 
wish to use it, one half acre of land, near their said school 
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house, of which he was and still is seized and possessed in fee 
simple in his own right; and that he demanded therefor, as rent, 
the sum of three dollars per year; whereupon said meeting voted 
to adjourn for ten minutes, to view the land, and did so ad- 
journ, and in company with said Atherton, who pointed it out: 
to them, paced and staked it off; that they then returned to 
their said place of meeting, and having come to order, the de- 
fendant was requested to put his proposal or agreement in wri- 
ting, as the same would have to go on the records; to which the 
defendant assented, and sat down in said open meeting, and 
wrote the following: ‘‘ E. A. will lease to the third school 
district a lot of land containing half an acre, to be six rods 
wide on the road, the northwest side to be where the fence 
now stands, by the orchard, and extend back far enough to 
make said half an acre; said district to keep it fenced with a 
tight board fence not less than five feet high; they to pay said 
Atherton three dollars per year, payment to be made at least 
once in five years, and interest when not paid annually, and 
interest to be deducted when paid in advance; they to hold 
the same on these conditions, as long as they choose to oc- 
cupy it for the purpose of keeping a school house thereon, 
and no longer.” 

Said memorandum was not signed at bottom; the first nine 
words, including the “ E. A.” were written by the defendant 
in lead pencil, the rest in ink. This agreement the defend- 
ant handed in.to the chairman of said meeting, and said, that 
was what he would do. The chairman read it aloud, and 
upon motion to that effect, said district unanimously voted to 
accept the agreement, and voted that J. Adams, the clerk ot 
said district, be authorized, in behalf of the district, to sign 
and take a lease of said land; and the moderator at the same 
time handed the agreement to said Curtis, the clerk pro tem- 
- pore, to be by him recorded, and it was recorded, as afore- 
said, as appears by the records of said district. Imme- 
diately after said meeting, the district purchased lumber, 
and carted it on to the land, for the purpose of building said 
tence, and their school house now stands upon land of the 
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defendant, of which the district are only tenants at will; and 
the defendant has notified them to quit the same, and remove 
the school house therefrom ; and unless they have a lease ot 
the premises demanded, there is no place in said district to 
which they can move it, without great and disproportionate 
expense and inconvenience. Said district, immediately there- 
afterwards, called on the defendant, and requested him to make 
and execute a lease according to said agreement, and tendered 
him such a one, requesting him to execute it, which he re- 
fused; and said district then and ever since were ready, and 
offered to execute and perform their part of said written 
agreement ; but the defendant refused; but he offered to exe- 
cute a lease at a rent of five dollars per annum, instead of three 
dollars, or if the district would indemnify him against all tres- 
passes on his lands by the school children; and, up to the time 
of suit brought, has assigned no other reason for his refusal. 
At the meeting of the 23d September 1839, Amasa South- 
worth was clerk, and made said record; and if his parol testi- 
mony to that fact be admissible, or if he can now be allowed 


to amend said record, he would swear that the vote of the 


district was, that their clerk be authorized to call and warn 
all district meetings, and would amend his record accordingly. 


_ At a meeting called, warned and holden, as appears by the 


records, on the 18th of October 1845, said Samuel W. Curtis, 
pursuant to an article to that effect, was chosen clerk of the 
district, accepted the office, and was duly sworn; and he 


Immediately afterwards, on the same day, from full and origi- 
nal minutes in his own hand writing, taken on said 28th of 
April, recorded in the book of records the doings of the meet- 


ing of said 28th of April. 


-. If, upon the foregoing statement of facts, which said dis- 
trict and said Atherton agree to, simply for the disposition of 


this case, (in no wise admitting their truth for any other pur- 
pose,) the court shall be of opinion that the plaintiffs are 
entitled to a decree for a specific performance, then the bill is 


to be taken pro confesso, and such decree passed thereupon as 
_the court judge reasonable ; but if the court shall be of opinion 
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that the plaintiffs are not entitled to a specific performance, 
or any other relief, the bill is to be dismissed. 

Churchill, for the plaintiffs. The defendant has made and 
signed a binding agreement, within the statute of frauds. 
Geary v. Physic, 5 Barn. & Cres. 234. Merritt v. Clason, 
12 Johns. 102, and 14 Johns. 484. Propert v. Parker, 1 
Russ. & Mylne, 625. Knight v. Crockford, 1 Esp. R. 190. 
Saunderson v. Jackson, 3 Esp. R. 180, and 2 Bos. & Pul. 
238. Ellis on Debtor & Creditor, 259. 

If there be errors in the district records, they are immate- 
rial, for the plaintiffs need not be bound to the defendant, in 
order to render him liable to them. Allen v. Bennet, 3 
Taunt. 169. Douglass v. Spears, 2 Nott & McCord, 207. 
Barstow v. Gray, 3 Greenl. 409. Penniman v. Hartshorn, 
13 Mass.91. M’Crea v. Purmont, 16 Wend. 460. Nor 
need the plaintiffs show an acceptance of the defendant’s 
offer, by their records, nor even by writing. Their accept- 
ance may be shown by parol, and presumed from their acts. 
Bank of U. States v. Dandridge, 12 Wheat. 64. Canal 
Bridge v. Gordon, 1 Pick. 297. Dunn v. St. Andrew’s 
Church, 14 Johns. 118. 

The defendant is estopped to deny the legality of the meeting 
of April 28th, which was called and warned as he requested, 
which he attended, and at which he made the offer of his 
land. Dutchess Cotton Manufactory v. Davis, 14 Johns. 
238. Angell & Ames on Corp. (3d ed.) 474, 475. But if he 
were permitted to show, by the records, if he could, that the 
meeting was illegal, he could not succeed. The plaintiffs 
have proceeded as they were authorized.by the Rev. Sts. 
c. 23, $$ 47, 48. | 

The records, if not accurate, may be amended, according to 
the truth. Bishop v. Cone, 3 N. Hamp. 513. Gibson v. 
Bailey, 9 N. Hamp. 168. Hoag v. Durfey, 1 Aik. 286. 
Welles v. Battelle, 11 Mass. 481. 

No record proof of the warning of a district meeting is 
required by law. It may therefore be proved by parol. And 
where there is not record evidence that a district officer was 
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duly sworn, it may be proved by other evidence. Pease v. 
Smith, 24 Pick. 122. 

A district clerk may legally make a record of his own elec- 
tion. Briggs v. Murdock, 13 Pick. 305. And when the 
clerk is absent from a meeting, the district may choose a tem- 
porary clerk, as one of the incidents of its powers, though there 
is no article in the warrant on the subject of such choice. 
Rer v. Mothersell, 1 Stra.93. Highland Turnpike Co. v. 
M’ Kean, 10 Johns. 154. Hutchinson v. Pratt, 11 Verm. 402. 

Wilkinson, for the defendant. Specific performance will 
not be decreed where one party only is bound by the agree- 
ment. Benedict v. Lynch, 1 Johns. Ch. 370. In this case, 
the plaintiffs were not bound to the defendant ; first, because 
the meeting, at which the plaintiff made his offer, was not 
legally called; secondly, because the c'erk was not sworn; 
and thirdly, because no evidence of the warning was on the 
record, till since the plaintiffs’ bill was filed. 

There was no warrant for the meeting. The vote of 1839 
does not dispense with a warrant for a meeting, but only di- 
rects the mode of posting up the notice. Besides; it applies, 
in terms, only to annual meetings. A meeting de facto is not 
sufficient to warrant any proceedings. Joor v. Newfield, 4 
Greenl. 44. See also Little v. Merrill, 10 Pick. 543. Perry 


_ v. Inhabitants of Dover, 12 Pick. 206. Hunt v. School Dis- 


trict in Norwich, 14 Verm. 300. Congregational Society of 
Bethany v. Sperry, 10 Connect. 200. Reynolds v. Inhabit- 
ants of New Salem, 6 Met. 340. Chamberlain v. Inhabit- 
ants of Dover, 1 Shepley, 466. Pratt v. Town of Swanton, 
15 Verm. 147. 

The records cannot be amended by a clerk after he is out 
of office. Taylor v. Henry, 2 Pick. 397, 402. Hartwell v. 
Inhabitants of Littleton, 13 Pick. 229. 

Dewey, J. ‘The defendant denies that any valid contract 
has ever been entered into between himself and the inhabit- 
ants of School District No. 3, in Stoughton, which can be 
enforced against him in the manner prayed for in this bill. 

The plaintiffs, being a corporation, can only act in their 
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corporate capacity, and bind themselves by acts authorized 
by legal votes adopted at a regularly called district meeting. 

The first inquiry therefore is, whether the proposition made 
by the defendant, in reference to the lease of certain lands 
for the site of a school house for the use of the district, was 
legally accepted by the district, by their vote of April 28th 
1845. This raises the question of the legality of the meet- 
ing of that date. 

By force arid effect of the Rev. Sts. c. 23, $ 48, school dis- 
tricts are authorized to prescribe the mode of calling and warn- 
ing district meetings; and this district, at a meeting holden 
on the 23d of September 1839, did vote to authorize their 
clerk to call and warn the annual meetings. | 

The first objection taken to the validity of the meeting of 
April 28th 1845 is, that the officiating clerk was not duly 
sworn. We perceive, however, no sufficient objection on that 
ground. At the meeting holden on the 14th of March 1843, 
Jedediah Adams was duly elected clerk, and was sworn, March 
22d 1843; and being thus legally qualified to act, he con- 
tinued, by force of the provision of Rev. Sts. ¢. 23, $ 27, to 
be the legal clerk, until Samuel A. Curtis was sworn into 
office as clerk, on the 18th of October 1845. There was, 
therefore, a clerk legally qualified to discharge all the duties 
devolved upon such clerk, and Jedediah Adams was such 
officer at the time of the calling and holding of the meeting 
in question. 

The second inquiry is, whether the clerk of the district had 
authority to call special meetings of the district, or those other 
than the annual meetings. The annual meeting for the choice 
of officers had been already holden on the 14th of March 1845, 
and the meeting, called to act upon the subject of procuring 
land for the use of the school district, was a special meeting, 
and different from the regular annual meetings. The phrase 
‘‘annual meeting,” though not used in the revised statutes, 
yet is very well understood to apply to meetings called for 
the choice of annual officers of towns and districts, in dis- 
vinction from other meetings called for particular objects, and 
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in which no such officers are to be elected. The authority 
conferred on the clerk by the vote of the district was to call 
and warn “the annual meetings.”’ This seems to us to limit his 
authority to the calling solely of annual meetings. Reasons 
might exist for this distinction and limitation of the authority 
conferred upon the clerk, which may be supposed to have 
induced the district to have intended to confer this power as to 
the annual meeting, and not as to those other meetings called 
upon special and extraordinary occasions. But whatever may 
have been the cause of this designation of the meeting to be 
called and warned by the district clerk, the fact of such limi- 
tation to the calling of annual meetings is established by the 
record of the doings of the district, duly certified. And we 
do not feel authorized to allow the parol evidence offered to 
establish the fact that the real vote, passed by the district on 
the 23d of September 1839, was one authorizing the clerk to 
call all district meetings. Such evidence would be in direct 
contradiction to the record. It differs entirely from the case 
of the admission of parol evidence to show the existence of 
certain facts omitted to be stated upon the record, as in the . 
instance of evidence to show that the oath was duly admin- 
istered to a public officer of a town or district, where the 


same is not recorded. Moor v. Newfield, 4 Greenl. 44. Little 


v. Merrill, 10 Pick. 543. The further offer to amend the 
record by the district clerk then in office, but now for many 
years out of office, is also inadmissible. Hartwell v. In- 
habitants of Littleton, 13 Pick. 229. 

The Rev. Sts. c. 23, $ 46, prescribe the mode of calling 
district meetings when the district itself has not directed any 
specific mode. In such case, they are to be called by the 
selectmen of the town, or the prudential committee of the 
district. 'The meeting of April 28th 1845, therefore, was not 
legally called, and the district was not bound by the vote at 
that meeting in relation to the proposed contract with the 
defendant. 

It is then contended, that if this be so, and the district was 
not bound by this vote, yet it may be enforced against the 
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defendant. We cannot sanction this view of the case, but 
are of opinion that there must be mutuality in. a contract of 
this nature to make it obligatory. Nor do we concur in the 
suggestion that the defendant is ‘estopped to deny the legality 
of the meeting, from the circumstance that he was present at 
it. He might have supposed it was legally called, and that 
he was making a valid contract with the district, in their cor- 
porate capacity. Having ascertained that such was not the 
fact, he may avail himself of this defence, and insist that the 
contract was not binding, for want of mutuality. The court 
are therefore of opinion that this bill should be dismissed ; 
but, under the circumstances of the case, no costs are to be 
taxed in favor of the defendant. 


Bill dismissed. 


Lemve.t WitTHINGTON vs. JoHN WARREN. 


Yn an action for use and occupation of buildings, the plaintiff gave in evidence an award 
of arbitrators, by which it was decided that the defendant was indebted to him for 
rent of the same buildings at a former time, and also gave evidence that the de 
fendant had ever since continued to occupy the buildings. Held, that the award 
was prima facie evidence, but not conclusive, that the defendant was the plaintiff’s 
tenant during the time for which rent was awarded to him by the arbitrators. 


Assumpsit for the use and occupation of a house, barn and 
garden, from February 1841 to February 1845. 

At the trial in the court of common pleas, before Ward, J 
the plaintiff was permitted (the defendant objecting) to in- 
troduce a copy of a submission and award, by which it 
appeared that a demand on the defendant, by the plaintiff, for 
rent of the same buildings and garden, for ten years next pre- 
ceding February 1841, had been submitted to refereés, and de- 
cided in favor of the plaintiff; and that the award had been 
accepted by the parties and performed. ‘These papers were 
relied on by the plaintiff, to show that the relation of landlord 
and tenant existed between the parties; and after showing 
the continued occupation of the said buildings and garden, 
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by the defendant, up to the time of the commencement of 
this action, and the yearly value thereof, the plaintiff rested 
his case. 

The defendant offered to show, in defence, that in 1819 
the plaintiff was owner of said buildings and garden; that 
he, in that year, conveyed them in fee to his two daughiters, 
as tenants in common; that they, by a lease or license, dated 
June 10th 1819, gave to the plaintiff and his wife a right to 
occupy the same during their lives; that the plaintiff and his 
wife, and said daughters, then resided on said premises, and 
continued to reside there till 1822, when one of said daugh- 
ters was married to Jacob Bacon, and left the premises ; that 
the plaintiff’s wife died in 1828; that in 1831 the other 
daughter was married to the defendant, who then came and 
resided on the premises, with her and the plaintiff; that in 
1831 said Bacon and his wife conveyed their interest in said 
premises to the defendant’s wife, (before she was married,) 
for its full value, by a quitclaim deed; that the aforesaid 
lease or license, dated June 10th 1819, was not recorded till 
1835 ; that in 1835 the plaintiff voluntarily left said premises, 
and went to reside elsewhere ; that the defendant and his 
wife had remained on the premises up to the time of the 
trial ; that the plaintiff never paid the taxes on the premises, 
as was provided in said lease or license that he should, either 
before or since said award; that the taxes thereon had been 
assessed upon and paid by the defendant, since 1831, and that 
the taxes were not taken into account by the referees who 
made said award. 

It was admitted that there had been no change in the rela- 
tive situation of the parties (unless the continued non-pay- 
ment of taxes made a change) since the said submission and 
award ; and there was no evidence that the defeudant had 
ever renounced his tenancy. 

The court ruled “ that the evidence offered by the defend- 
ant was incompetent and insufficient to meet the plaiutiff’s 
case ; that the submission and award were conclusive evidence 
that the relation of landlord and tenant existed between the 
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parties, during the term for which rent had been allowed by 
the referees ; that upon proof of a continued occupancy by 
the defendant since that time, a presumption was raised, that 
the same relation continued to exist; that said presumption 
could not be rebutted by the facts offered in evidence by the 
defendant ; but that the defendant might rebut said presump- 
tion by proof of any fact occurring since the time covered by 
the award, and showing a change in the relation of the par- 
ties.” A verdict was thereupon taken for the plaintiff, and 
the defendant alleged exceptions to the rulings of the court. 

Hallett, for the defendant. The award, giving the plain- 
tiff rent to 1841, was not conclusive evidence of the relation 
of landlord and tenant between the parties. The present 
defendant entered in right of his wife, and not under the 
plaintiff. And when a defendant, who did not enter under 
the plaintiff or his grantors, is sued for rent, he may deny the 
plaintiff’s title. See Cobb v. Arnold, 8 Met. 398. Rogers 
v. Pitcher, 6 Taunt. 202. Williams v. Bartholomew, 1 Bos. 
& Pul. 326. Doe v. Powell, 1 Adolph. & Ellis, 531. Doe 
v. Francis, 2 M. & Rob. 57. City of Boston v. Binney, 11 
Pick. 1. Catlin v. Kidder, 7 Verm. 12. 

J. J. Clarke, for the plaintiff. ‘The award was not merely 
evidence, but was conclusive of the fact, that the defendant 
was tenant of the plaintiff. It found that he was indebted 
to the plaintiff for rent. See Homer v. Fish, 1 Pick. 435. 
Dunn v. Murray, 9 Barn. & Cres. 780, and 4 Man. & Ryl. 
571. Doe v. Rosser, 3 East, 15. Price v. Hollis,1 M. & 8. 
105. 1 Stark. Ev. 212. 2ib. 137. 3 ib. 1283. 1 Steph. 
Nap. 41. 

The plaintiff’s title cannot be contested by the defendant. 


3 Steph. N. P. 2733. Ward v. Mason, 9 Price, 291. Bin-. 


ney v. Chapman, 5 Pick. 124. Cobb v. Arnold, 8 Met. 398. 
Merwin v. Camp, 3 Connect. 35. Den v. Alexander, 4 Dev. 
& Bat. 40. 

Dewey, J. The plaintiff insists that the submission and 
award were conclusive evidence that the relation of landlord 


and tenant existed between the parties during the term for — 
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which rent had been allowed by the award. He relies upon 
the principle that a matter of controversy, which has been 
once judicially settled by a competent tribunal, cannot be 
again drawn in question. The principle is abstractly correct; 
but the difficulty arises as to its proper application here. The 
party, who objects to the giving of such effect to the award, 
does not, in this proceeding, attempt to reverse or annul that 
judgment, or to recover back money that was paid upon such 
judgment, as was the case in Homer v. Fish, 1 Pick. 435, 
cited by the plaintiff. The liability of the party to pay rent, 
during the term allowed by the referees, is fully conceded and 
unquestioned. ‘The present claim is for another and distinct 
period, subsequent to that covered by the award. He may 
give full force and effect to this award, and hold it conclusive 
as to the liability of the party during that period, without 
sanctioning the further principle that it is conclusive evidence 
that the relation of landlord and tenant existed between these 
parties, when such question arises, in reference to another and 
independent claim, and one which does not seek to disturb 
the recovery in the former case. 
The court are of opinion that this award was not conclu- 
Sive, except as to the matter embraced in the submission ; 
which was the liability of the party to pay rent for a period 
anterior to that now claimed. ‘The award may be used as 
prima facie evidence that the relation of landlord and tenant 
existed during that period; but it is competent for the plain- 
tiff, in reference to the present demand, to prove that he never 
was tenant to the plaintiff. The award is not conclusive on 
that point. And to this extent the ruling was wrong, and a 
new trial must be had. 
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Harvey Fiexip vs. Joun Jacoss. 


When the owner of cattle, that are impounded by a field driver for going at large 
contrary to law, commences an action of replevin against the field driver within 
twenty four hours after they are impounded, he waives the notice which the 
Rey. Sts. c. 113, § 8, require the field driver to give him, and cannot rely, in sup- 
port of his action, on the want of such notice. 

If a writ to replevy impounded cattle is filled up within twenty four hours after 
they are impounded, with the intent of the plaintiff, at all events, to haveit served, 
whether the defendant shall give him notice of the impounding within twenty four 
hours or not, the action of replevin is commenced when the writ is so filled up, 
although it is not served, nor given to an officer for service, and no replevin bond 
is executed, until after the expiration of twenty four hours from the time of the 
impounding. 


Repievin of two cows. ‘Trial in the court of common 
pleas, before Wells, C. J. who made the report thereof, which 
follows : 

The defendant undertook to justify the taking of the cows, 
as a field driver of the town of Quincy, on the ground that 
they were going at large, contrary to law. Whether or not 
the said cows were under the care of a keeper, at the time 
they were taken, and whether or not the notice required by 
the Rev. Sts. «. 113, $ 8, was given to the plaintiff within 
twenty four hours after they were impounded, and the time 
of the commencement of the present action, were questions 
submitted to the jury, under the following rulings, and in 
relation to which evidence was offered by both parties. And 
a verdict was returned for the defendant. 

The following is a copy of the notice given by the defend- 
ant to the plaintiff, and which was ruled to be sufficient, and 
a compliance with the requisitions of the statute in regard to 
notice, in form and substance: “ Mr. Harvey Field. Sir: 1 
took two red cows belonging to you, and impounded the 
same in the town pound, whereof Thomas Chandler is pound 
keeper, on the tenth day of July instant, for going at large in 
Franklin Street, in said Quincy, contrary to law. John Ja- 
cobs, Field Driver. Quincy, July 11th 1845.” 

It was also ruled, that if the action was commenced within 
twenty four hours of the time of the impounding, it was not 
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necessary for the defendant to give any notice to the plaintiff 
of the impounding. 

It was further ruled, that the burden of proof was on the 
defendant to show the giving of the requisite notice, and that 
it was given within the time required by the statute, unless - 
the necessity of notice was superseded by the commencement 
of the action within twenty four hours of the time of the 
impounding; subject, however, to a presumption that an 
officer, in the discharge of an official duty, discharges such 
duty legally and properly. 

Evidence was introduced, tending to show that the writ 
was begun to be made on the day that the cows were im- 
pounded, (and it was left in doubt whether or not it was 
completed on that day,) and that the bond was not executed 
until after the expiration of twenty four hours from the time 
of the impounding, when the writ, with the bond, was given 
to the officer for service. 

The writ and the bond both bear the date of July 10th 
1845, which was the day of the impounding. 

The jury were instructed, that if the writ was filled out. 
before the expiration of twenty four hours from the impound. 
ing, with the intent, at all events, to have it served, whether 
_ the defendant should give the plaintiff notice of the impound- 
ing within twenty four hours or not, the action was com- 
menced at the time the writ was thus filled, although not 
given to the officer for service, nor served. and although the 
bond was not made until after the expiration of twenty four 
hours from the time of the impounding. 

It was also ruled, that the bond was no part of the writ, 
and that the action was commenced when the writ was made, 
without any reference to the bond, or the making of the 

bond. . 
_ The plaintiff alleged exceptions to the said rulings and 
instructions. 

J. J. Clarke § W. S. Morton, for the plaintiff. The no 
tice given by the defendant was insufficient. The hour or 
the impounding was not stated, nor the fees for impounding. 
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Nor did it appear of what town the defendant undertook to 
act as an Officer. Bruce v. Holden, 21 Pick. 187 

The burden of proof, which was on the defendant, to show 
that he did his duty, was improperly thrown upon the plain- 
tiff, by the ruling, that the presumption was in favor of the 
defendant. 21 Pick. wbi sup. Davis v. Jenney, 1 Met. 224. 

Admitting that the action was commenced before the expi- 
ration of twenty four hours, yet, as no legal notice was given 
within that time, the defendant was a trespasser ab initio. 
2 Greenl. on Ev. $ 270. Adams v. Adams, 13 Pick. 384. 
Gibbs v. Chase, 10 Mass. 125. Nelson v. Merriam, 4 
Pick. 249. Oxley v. Watis,1T. R. 12. Smith v. Gates, 
21 Pick. 55. 

The instructions to the jury, as to the commencement of 
the action, were erroneous. ‘The intent of the plaintiff, at the 
time when the writ was filled, was not decisive of the ques- 
tion. He might have altered his intention before the writ 
was served. Gates v. Lounsbury, 20 Johns. 428. See 
Clark v. Helms, 1 Root, 486. Jencks v. Phelps, 4 Connect. 
149. Spalding v. Butts, 6 Connect. 28. Perkins v. Per- 
kins, 7 Connect. 558. Gates v. Bushnell, 9 Connect. 530. 
Robinson v. Burleigh, 5 N. Hamp. 225. Ford v. Phillips, 
1 Pick. 202. Seaver v. Lincoln, 21 Pick. 267. Tufts v. 
Kidder, 8 Pick. 540. Badger v. Phinney, 15 Mass. 359. 

Gourgas & Wilkinson, for the defendant. As the action 
is found by the jury to have been commenced before the 
twenty four hours had expired, there was no necessity for no- 
tice to the plaintiff. Wild v. Skinner, 23 Pick. 251, 255. 
But the notice, though unnecessary, was sufficient. The 
memorandum, which the Rev. Sts. c. 113, $ 6, require to be 
left with the pound keeper, is required only in cases of im- 
pounding cattle damage feasant; and the case of Bruce v. 
~ Holden, 21 Pick. 187, is overruled, as to this point, by the 
decision in Wild v. Skinner, above cited. The hour of the 
impounding need not be stated in the notice given to the 
owner of the cattle; nor has it ever been deemed necessary 
to state it. 
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The defendant cannot be made a trespasser ab initio, by 
neglecting to give seasonable notice. Mere nonfeasance never 
has this effect. Six Carpenters’ case, 8 Co. 146. Sackrider 
v. M’Donald, 10 Johns. 257,258. Gates v. Lounsbury, 20 
Johns. 429. This principle seems not to have been adverted 
to, either by the counsel or the court, in the case of Smith v. 
Gates, cited for the plaintiff. 

The instructions, as to the commencement of the action, 
conformed to the settled law of this Commonwealth. The 
eases cited from the Connecticut reports show only the law 
of that State, which differs, on this subject, from our law. 
See 1 U. S. Digest, Actions, 1-3. Gardner v. Webber, 17 
Pick. 407. Swift v. Crocker, 21 Pick. 241. The presump- 
tion is, that the true date of a writ appears on its face. Bun- 
ker v. Shed, 8 Met. 150. Johnson v. Farwell, 7 Greenl. 370. 
Day v. Lamb, 7 Verm. 426. 

In a replevin suit, the writ and bond are entirely separate 
instruments. The bond cannot be taken till the writ is made 
and the property appraised. Rev. Sts. c. 113, $$ 17, 19, 21. 

Dewey, J. ‘The question of the sufficiency of the notice, 
which was discussed at the argument, it is not necessary par- 
ticularly to consider, in.the view which the court have taken 
of the case upon another point. Assuming that either in 
respect to the form of the notice, or the time of giving it, 
some defect might be shown, the defendant insists that the 
plaintiff cannot avail himself of such objection, because he 
has, by his own acts, dispensed with the necessity of giving 
notice. The precise point of defence relied upon is this; that 
the plaintiff instituted his action of replevin before the twenty 
four hours had elapsed, within which the defendant was re- 
quired, by the Rev. Sts. c. 113, $ 8, to give the notice, and 
by so doing superseded all necessity of a formal notice. 

The court are clearly of opinion, that if the suit was thus 
instituted, as is alleged, the legal effect would be such as is 
contended by the defendant. The party thus instituting his 
action necessarily waives all objections as to notice, and relies 
upon an original illegal taking, or some ground of lability 
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other than that of an omission to give notice agreeably to the 
provisions of the statute. The case of Wild v. Skinner, 23 
Pick. 255, is to that effect. It arose upon the same section 
of the statute, and it was held, that if the party took his cat- 
tle from the pound before the expiration of the twenty four 
hours, by virtue of a writ of replevin, the notice required by 
the statute in other cases was rendered unnecessary by this 
act of the owner. ‘That case seems to apply directly upon this 
point. 

This brings us to the further inquiry, whether the present 
action was instituted before the expiration of twenty four 
hours from the time of the impounding. 

The writ itself was filled up, it is conceded ; but it is con- 
tended, first, that the mere filling up of the blank in a proper 
form for a writ, if entirely finished, would not necessarily 
show that a suit was instituted; and secondly, that in the 
case of a writ of replevin, it cannot be said to be completed, as 
a writ, until a bond is executed and delivered to the officer. 

As to the first point, it is doubtless true that the court look 
at the real nature of the proceeding, and the intent of the 
parties in causing the writ to be filled up, rather than at the 
fact of the actually filling it up; and although, prima facie, 
such making of the writ is to be considered as the true date 
of the writ, yet this may be controlled by evidence showing 
that it was made alio intuitu; that it was preparatory to 
instituting an action, if one should become necessary ; that it 
was to depend entirely upon the happening of a future event, 
as that of neglect to pay upon special request, or to deliver 
property upon a demand therefor; and in all such cases, it 
would be o»mpetent for the party to show these circumstances, 

> rebut the ordinary presumption arising from the actual 
making of the writ. 104 

The court gave full force and effect to this principle, in the 
instruction given to the jury, that the writ must have been 
filled before the expiration of twenty four hours from the im- 
pounding, ‘‘ with the intent, at al] events, to have it served, 
whether the defendant should give plaintiff notice of the 
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impounding within twenty four hours, or not.” The further 
instruction, that the action must be considered as commenced 
at the time when the writ was thus filled, although not given 
to the officer for service, nor served, and although the bond 
was not made until after the expiration of twenty four hours 
from the time of the impounding, was correct. Under these 
instructions, the jury returned a verdict for the defendant, and 
the exceptions thereto must be overruled. 


Winuram La Croix vs. [Nnapitants or Mepway. 


An action to recover of a town the damages assessed by county commissioners, ou 
laying out a town way over the plaintiff’s land, cannot be maintained, if it is com- 
menced before the land is entered upon, and possession thereof taken, for the pur- 
pose of constructing the way, although the way is constructed before the action 
comes to trial. And on the trial of such action, thus commenced, the defendants 
may give evidence that the commissioners, by mistake, awarded damages to the 
plaintiff, not only for his own land, but also for the lands of others, to whom they 
awarded no damages; that those others have sought and obtained damages of the 
defendants, for the laying out of the way over their lands; and that the defend 
ants have seasonably applied, though not until after the action was commenced, 
for a jury to reduce the damages awarded to the plaintiff. 

When selectmen make application, in behalf of a town, for a jury to reduce the Sin: 
ages which have been awarded to an individual by county commissioners, who have 
laid out a town way over his land, it may be presumed, in the absence of evidence 
to the contrary, that they were authorized by the town to make such application 


THis was an action of debt, commenced on the 13th of 
August 1845, to recover $400, awarded to the plaintiff, by the 
county commissioners of Norfolk, as damages sustained by 
him by the laying out by said commissioners (after a refusal 
of the selectmen of Medway to lay it out) of a town road 
over his land. 

At the trial in the court of common pleas, at December 
term 1845, before Wells, C. J. the defendants offered the fol- 
lowing evidence, which was admitted, though objected to by 
the plaintiff : 

Ist. That the land taken for said road was only sixty one 
rods in length, and that fifty five rods more of land belonging 
to the heirs of Adam Bullard, and not to the plaintiff, 
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were taken for said road, and were included in the estimate 
of said $400, by said commissioners, and for which said heirs 
have had a jury, and have had their damages assessed upon 
said fifty five rods. 2d. That at the date of the plaintiff’s 
writ, his land had not been taken or entered upon for the 
purpose of making said road. 3d. That the selectmen of 
Medway, on the 18th of December 1845, at an adjourned term 
of the county commissioners, applied for a jury to reduce said 
$400 damages. 

The defendants admitted that the plaintiff, according to 
an order of the county commissioners, had taken his fence 
from his said land, and had fenced out said road, and had de- 
manded payment of the defendants, and been refused, prior to 
the date of his writ ; and that said land had been taken and the 
road made, prior to the said application of the selectmen to 
said commissioners for a jury to reduce said damages. 

The judge ruled that the plaintiff could not maintain his 
action. ‘The jury returned a verdict for the defendants, maa 
the plaintiff alleged exceptions. 

J. P. Bishop, for the plaintiff. 

Lovering §& Wilkinson, for the defendants. 

Hussarp, J. We think this action was prematurely com- 
menced, as the plaintiff commenced it before his land had been 
entered upon and possession thereof taken for the purpose of 
making the road. ‘Though damages may be assessed within 
one year from the laying out of a way, (Rev. Sts. ¢. 24, $ 76,) 
yet payment cannot lawfully be demanded, until the land, 
over which the way is located by the county commissioners, 
is entered upon and possession taken for the purpose of con- 
structing the way. See St. 1842, c. 86, $ 1, and the case of 
Harding v. Inhabitants of Medway, 10 Met. 465. 

The town was a party to the proceedings, and was ag- 
grieved at the amount of the damages assessed, and had a 
right, by the Rev. Sts. c. 24, $ 13, to the verdict of a jury in 
the estimation of damages. Inhabitants of Lanesborough v. 
County Commissioners of Berkshire, 22 Pick. 278. Baker 
v Thayer, 3 Met. 312. The town seasonably applied to the 
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county commissioners for a jury. And it was admitted by 
the plaintiff’s counsel, at the argument, that the commissioners 
issued a warrant for a jury; that a jury, by their verdict, re- 
duced the damages; and that their verdict was accepted by 
the court of common pleas. The former proceedings were 
therefore annulled, and the plaintiff’s right to the damages 
awarded by the commissioners was taken away. 

The authority of the selectmen to act for the town, in 
applying for a jury to reduce the damages, may be presumed, 
in the absence of all evidence to the contrary. Their author- 
ity was not questioned at the trial. If it had been, the defend- 
ants might, perhaps, have shown it. In the case of Baker v. 
Thayer, now cited by the plaintiff’s counsel to show that 
selectmen have no such authority, it was expressly agreed by 
the parties that the selectmen ‘were not authorized by the 
town to petition for a jury.” 

The evidence, upon which the questions were raised in this 
case, we think, was rightly admitted. | 

| Exceptions overruled. 


JonaTtHan P. Bisuop, Adminstrator vs. INHABITANTS oF 
Mepway. 


The provision in St, 1842, c. 86, §1, that ‘whenever county commissioners shall 
have estimated the damages sustained by any persons in their property by the 
laying out,’”’ &c. of any road, no person claimiug damage shall have a right to de- 
mand the same, until the land over which the road is located, &c. ‘‘ shall have 
been entered upon, and possession taken for the purpose of constructing” the 
road, does not apply to damages awarded by selectmen to the owner of land over 
which they have laid out a town way. 


Tus was an action of debt to recover one fifth part of a 
sum awarded by the selectmen of Medway for damages done 
to the land of the five heirs of Adam Bullard, (of whom the 
plaintiff’s intestate was one,) by the laying out of a town 
road, by said selectmen, over said heirs’ undivided land. 

It appeared at the trial in the court of common pleas, before 
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Wells, C. J. that a town way was laid out over said land, by 
said selectmen, on the 18th of December 1843, and that their 
doings were accepted at a town meeting, and duly recorded ; 
that the land was never entered upon, nor worked, nor used as 
aroad; that neither the fences, buildings or other property 
were disturbed by reason of said laying out; and that, at a 
legal meeting of the defendants, held in April 1845, the said 
way was discontinued by their vote. 

The defendants admitted a demand on them, before this 
action was brought, for payment of the sum sued for by the 
plaintiff, and their refusal to pay it. And the plaintiff admit- 
ted that said demand was not made until after the discon- 
tinuance of the way, as above stated. 

The judge ruled that the plaintiff was entitled to recover, 
and the jury found a verdict accordingly. ‘The defendants 
alleged exceptions to said ruling. 

Lovering §& Wilkinson, for the defendants. 

J. P. Bishop, pro se. 

Hvussarp, J. The defendants seek to relieve themselves 
from the payment of damages for land taken in the laying out 
of a town way, but which land has never been entered upon, 
nor possession thereof taken, for the purpose of constructing 
it; and they rely upon the statute of 1842, c. 86, $1, and 
upon the decision of this court in the case of Harding 
v. Inhabitants of Medway, 10 Met. 465, as sustaining their 
defence. The difference between that case and the present 
is, that here the way was laid out by the selectmen, and not 
by the county commissioners, who were not called upon to 
act in the premises. 

On examination of the statute, we think the language is 
so precise in limiting its provisions to acts done or directed by 
the county commissioners, that we are not warranted, by any 
_just rules of construction, to apply it to the acts of selectmen 
in the laying out or altering of town and private ways, or in 
the assessment of damage for the same. 

The case is not provided for by the statute, and falls 
within the reasoning and authority of Harrington v. County 
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Commissioners of Berkshire, 22 Pick. 263, and Hallock v. 
County of Franklin, 2 Met. 558, which, though harsh in their 
operation, stand upon well acknowledged principles of law ; 
and as those decisions probably called into existence the Sz. 
of 1842, c. 86, so it will require further legislation * to carry 
into full effect the spirit of the statute, which, we have no 
doubt, was intended to relieve towns from the payment of 
damages in all cases, where the land, after a formal laying out 
of the way, is not actually entered upon and worked for that 
purpose. Exceptions overruled. 


Betsey Hunt vs. INHABITANTS OF THE SouTH ParIsH 1N 
BRAINTREE. 


A testator made this devise: “‘I give to B. all my real estate lying on the north side 
of Plain Street, consisting of about sixty acres of land, together with the house, 
barn, and all the buildings on the same:”’ The testator owned a tract of land, of 
about sixty acres, lying northerly of Plain Street, and bounded thereby, which 
tract was divided into several lots, on one of which were a house, barn and other 
buildings: He also owned four acres of meadow land, lying two hundred rods 
north of Plain Street, and seventy rods distant from the sixty acre tract, from, 
which it was separated by the lands of other persons. Held, that the meadow 
land was included in the devise to B. 


Writ or entry to recover four acres of meadow land in 
Braintree. 'The case was submitted to the court on the fol- 
lowing statement of facts: 

The demandant claims under a clause in the last will of 
John R. Hollis, dated April 138th 1842, in these words: 
“Item. I give to my sister, Betsey Hunt, the improvement, 
during her natural life, of all my real estate lying and being 
on the north side of the road, called Plain Street, consisting 
of about sixty acres of land, be the same more or less, to- 
gether with the house, barn, and all the buildings on the 
same, with all the privileges thereto belonging.” By a sub- 
sequent clause in said will, the above estate is given, after 


* By St. 1847, c. 259, §4, the provisions of St. 1842, c. 86, are extended to 
town ways and private ways. 
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the decease of said Betsey, to her son, Nathaniel Hunt, * for 
and during his natural life, and after his decease, to his chil- 
dren or grandchildren.” After the devise to said Betsey 
Hunt and Nathaniel Hunt, as above stated, and various spe- 
cific legacies, all the rest and residue of the testator’s estate, 
real and personal, was devised to the tenants, in trust for certain 
purposes ; and they claim the demanded premises, as residuary 
devisees and legatees, in trust, under said will. 

Plain Street is a highway in Braintree, running nearly east 
and west. And the testator owned, at the time of his death, 
a tract of land, lying northerly of said Plain Street, and 
bounded southerly thereby, containing fifty nine acres and 
thirteen rods. Said tract of land was then divided, by 
fences, into seven different lots or parcels, used for tillage 
or pasturage, and including some woodland. On one of these 
parcels, containing about an acre, the dwelling-house, where 
the testator lived, his barn and other buildings were situated. 
There were no other buildings on the other six parcels. 

Twelve years before the making of the testator’s will, he 
sold one acre, out of said tract, to the Braintree Copper and 
Brass Manufacturing Company, and the same is not included 
in the fifty nine acres and thirteen rods above mentioned. 

The demanded premises are situated north of said Plain 
Street, about two hundred and three rods, and are separated 
from said street by other lands, belonging to other proprietors, 
which intervene ; and they lie in a northeasterly direction 
from said first named tract, seventy one rods distant therefrom. 

There never have been any buildings on the demanded 
premises, nor were they ever enclosed by a fence. ‘They are 
inaccessible, except by passing through land belonging to 
other persons. 'The most convenient point of access is from 
Middle Street, a public road in Braintree, running’ nearly 
north and south, and in an easterly direction from said prem- 
ises, and about one hundred rods from them; and a right of 
way from said road to said premises has been used. ‘They 
are also accessible from Washington Street, another road 
in Braintree, running parallel with Middle Street, on the 
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westerly side of the demanded premises, and about two hundred 
rods therefrom. Union Street, another highway in Braintree, 
runs parallel with Plain Street, and northerly of the demanded 
premises about one hundred rods. It also runs northerly of 
said first named tract, and distant from the most northerly 
part thereof about one hundred and seventy rods. 

The testator, at the time of his death and at the date of 
his will, also owned two pieces of salt meadow in Quincy, a 
town adjoining Braintree on the north, about four miles distant 
from the above premises; and also a small piece of land in 
Charlestown in the county of Middlesex. 

G. T. Bigelow, for the demandant. 

White, for the tenants. 

Wipe, J. ‘This case depends upon the construction to 
be given to the last will of John R. Hollis, by which the 
improvement of all his real estate, lying and being north of 
a road called Plain Street, was devised to the demandant 
during her natural life. ‘The demanded premises are situated 
northerly of the said Plain Street, and are clearly included 
in the devise to the demandant, unless they are excluded by 
the following additional words of description, viz. “ consisting 
of about sixty acres of land, be the same more or less, to- 
gether with the house and barn, and all the buildings on the 
same, with all the privileges thereto belonging.”’ 

It is agreed, in the statement of facts, that the testator 
owned, at the time of his decease, a tract of land northerly 
of said Plain Street, and bounded southerly thereby, con- 
taini.g fifty nine acres and thirteen rods; and that the de- 
manuded premises lie seventy one rods in a northeasterly 
direction therefrom. 

Upon these facts, it was contended by the tenants’ counsel, 
that nothing passed by the devise to the demandant, but the 
lot containing fifty nine acres and thirteen rods. On the 
other hand, the demandant’s counsel insists that the de- 
manded premises, lying and being on the north side of Plain 
Street, are included by the express words of the devise. 

The construction depends on a question of intention not 
_very clearly expressed. pi i is clear that, by the first part 
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of the devising clause, the demanded premises must be con- 
sidered as included. And we are of opinion that the remain- 
ing part of the clause is so doubtful, that it ought not to 
control a description which is clear and unambiguous. The 
words of the will, “all my lands lying and being on the north 
side of the road called Plain Street,’’ cannot be satisfied un- 


less the demanded premises are included; and it is not ne~ 


cessary to the validity of a devise, or a conveyance, that 
every part of the description of the land given or conveyed 
should be accurate. If it is certainly and adequately de- 
scribed, a subsequent imperfect description will not control 
or limit the devise. This is not a case in which the separate 
parts of the will are irreconcilable ; but the question is, which 
part of the description of the land devised shall govern, as 
most certainly expressing the intention of the testator. And 
we think the first part of the description, by which all the 
testator’s lands north of Plain Street are included, must 
govern. 

In the admeasurement or estimated contents of land con- 
veyed, there may be great mistakes ; and in conveyancing, 
this part of the description of the premises is frequently in- 
serted without much regard to accuracy, as it must always be 
controlled by other parts of the description, such as mon- 
uments, courses and distances. Here are no monuments 
mentioned, but the devise of all the testator’s land in a 
certain place seems to be equivalent to a description by mon- 
uments ; or at least it is the part of the description most to 
be relied on. 

Judgment for the demandant. 


James Hatt & others vs. Gipron F. T'Hayer. 


tundry persons subscribed for shares in a meeting-house, which was to be erected 
by a committee of their own number, at an expense not exceeding five thousand 
dollars, and the shares in which were to be one hundred: The subscribers were not to 
be called upon for any money, until the house should be completed: In the subscrip- 
tion paper, the subscribers engaged to ‘‘indemnify and save harmless,” in proportion 
to the number of shares subscribed for by each, the committee, if they should give 
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their notes for money borrowed for the purpose of building the house: Eighty 
three shares only were subscribed for; but the committee erected and finished thr 
house, 1t an expense exceeding five thousand dollars, and borrowed money for said 
purpose, in 1829, gave their note for it, paid it in 1839, and commenced an action, 
in 1841, against one of the subscribers, on the engagement to indemnify them 
Held, that the action was not barred by the statute of limitations, as the statute 
did not begin to run against the plaintiffs until they had paid the note. Held 
also, that the plaintiffs might well maintain an action at law against the defendant, 
and were not compelled to resort to a bill in equity ; the subscribers for shares not 
being partners in the erection of the house, but merely share-holders, and their 
promise of indemnity being in its nature several, and not joint, and the propor- 
tionate share of each being distinctly defined. Held also, that the defendant was 
liable to the plaintiffs for his proportionate part of five thousand dollars, although 
one hundred shares were never subscribed for; but that he was not liable for any 
part of the additional sum expended on the house, unless he had estopped him- 
self, by his own acts, from objecting to be liable for such additional expenditure. 


Assumpsir on the money counts, and on an agreement, 
(hereinafter set forth,) dated October Ist 1828. The action 
was commenced in 1841. 

At the trial in the court of common pleas, before Colby, J. 
September term 1845, the plaintiff gave in evidence the report 
of an auditor, who had been appointed, at a former term, to 
hear the parties, examine their vouchers and evidence, &c. 
This report stated that on the Ist of October 1828, the 
following paper was signed by the defendant, by each of the 
plaintiffs, and by sundry other persons : 

“Whereas it is contemplated by us, the subscribers, to 


build a meeting-house near the rail way in Milton, and 


whereas we have chosen James Hall, Edward Glover, Gridley 
Bryant and William Newcomb, all of Quincy, in the county 
of Norfolk, and William Felt of Milton, in said county, a 
committee to locate and build said house, which is not to 
exceed an expense of $5000, including the purchase of the 
land and all expenses to the completion of said house; and 
whereas it will be necessary to borrow the sum of $5000, to 
enable our said committee to execute the said undertaking ; 
now in consideration that our said committee do give their 
note for said money, upon such terms as they can procure 
the same, we do promise and agree, that we will indemnify 
and save harmless the said committee, in the proportion 
to the number of shares for which we have respectively 
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subscribed, it being understood that the number of shares, at 
first agreed to be eighty, shall be increased to one hundred, 
and that our said committee be authorized to fill up said sub- 
scription to said number, by additional admission, at their 
discretion, either before or after the signing of this imstru- 
ment. The said subscription paper, which is hereunto 
annexed,* suffering the alteration as to number of shares and 
amount above specified, shall still be directory to our com- 
mittee abovesaid as to the building of said house. In 
witness whereof, we the subscribers have hereunto set our 
hands, the 1st of October 1828:” That the whole number of 
shares, that were ever subscribed for on the foregoing paper, 
was eighty three, of which the defendant subscribed for three ; 
and that each of the plaintiffs subscribed for one share or 
more: That the plaintiffs (the committee named in the fore- 
going paper) constructed and completed a meeting-house in 
Milton, at an expense exceeding $5000, viz. $5941-62, exclu- 
sive of interest; and that if interest should be added, up to 
the time of the auditor’s making his report, the expense would 
be $10,784:14: That by the sale of pews, and from assessments 
laid and collected, the plaintiffs had received the sum of 
$9708-03, casting interest, as above, on the principal received ; 
leaving a balance of $976:11. And the auditor reported that 
the last mentioned sum was due to the plaintiffs. 


* The paper annexed was in these terms: ‘“ At a meeting of a number of 
persons, inhabitants of Quincy and Milton, on the 16th of September 1828, it 
was determined and agreed to build a meeting-house in that part of Milton 
which adjoins the Plymouth road, and is near to the rail way, as land suitable 
therefor can be obtained; the cost of which meeting-house, exclusive of the 
land and underpinning, shall not exceed the sum of $4000, and to be divided 
into eighty shares, at $150 per share. The building committee will be 
authorized to borrow money to build the meeting-house. Subscribers will 
not be called upon to pay any money until the house shall be complete and 
finished; and the profit or loss arising on the sale of pews will be shared by 
the subscribers, according to the amount they subscribe. Wherefore we, 
whose names are hereunto set, do hereby promise and agree to take the num- 
ber of shares set against our respective names, and to pay the amount therefor 
to such person or persons as shall be appointed to receive the same, whenever 
the said meeting-house shall be completed as above specified.” 

‘This paper was signed by the defendant and others, who subscribed for sixty _ 
four shares, in all; the defendant subscribing for three shares. 


' ewes. 
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The defendant, at the trial, relied on the statute of limita- 
tions. ‘The plaintiffs, to take their case out of the statute, 
showed that they borrowed $1000 of L. Cushing, as a part of 
the $5000 mentioned in the subscription paper aforesaid, and 
gave their promissory note therefor, dated June 2d 1829; that 
within six years of the commencement of this action, they 
requested the signers of said paper to join and assist in pay- 
ing the note, which said signers refused to do; and therefore 
the plaintiffs paid said note on the 17th of July 1839. There 
was no evidence of any other payment made by the plaintiffs 
within six years next before this action was commenced. 

Upon the foregoing facts, the counsel for the defendant 
contended that the action could not be maintained ; because 
it was barred by the statute of limitations ; because the plain- 
tiffs, being themselves subscribers of the paper of October 1s\ 
1828, could not sue the defendant in an action at law, but 
that their remedy, if any, was by bill in equity; because the 
said subscription paper was never perfected ; because thd de- 
-fendant was not liable beyond $5000 ; and because the dec- 
laration was insufficient, and not adapted to the evidence. — 
And the judge so ruled and instructed the jury. A verdict 
was rendered for the defendant, and the plaintiffs alleged ex- 
_ceptions to the said ruling and instructions. 

Wilkinson §& Churchill, for the plaintiffs. The defendant s 
engagement was to indemnify and save harmless the plaintiffs 
for borrowing money and giving their own notes for it. And 
the statute of limitations, in such a case, runs from the 
time when the party is damnified or pays the money, and not 
from the time when the party gives his notes. Collinge v. 
Heywood, 1 P. & Dav. 502, and 9 Adolph. & Ellis, 633. Rod- 
man v. Hedden, 10 Wend. 498. Jones v. Trimble, 3 Rawle, 
381. Wood v. Leland, 1 Met.387. Angell on Lim. (2d ed. ) 
116. 

It is not necessary that the plaintiff should resort to a bill in 
equity. He and the defendants were not copartners ; especial-_ 
ly as to the undertaking to indemnify. Ansell v. Waterhouse, 
2 Chit. R. 1, and6 M. & S. 385. Henderson v. McDuffee, 
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5 N. Hamp. 38. There are no outstanding claims; but the 
demand in suit is the last. The case therefore falls within 
former decisions. Fanning v. Chadwick, 3 Pick. 420. Has- 
kell v. Adams, 7 Pick. 59. Brinley v. Kupfer, 6 Pick. 179. 
Radenhurst v. Bates, 3 Bing. 463. Helme v. Smith, 7 Bing. 
709. 

The defendant is liable at least for the money borrowed of 
Cushing ; for this was part of the $5000. He is also liable 
for his proportion of the whole sum expended in building the 
meeting-house ; for he must be considered as having con- 
sented to and ratified the additional expenditure, or as having 
waived all objection thereto. See Packard v. Lienow, 12 
Mass. 11. 

J. J. Clarke §& Safford, for the defendant. The subscrip- 
tion paper was nudum pactum, so that no implied contract 
would arise on the contract for indemnity; but the plaintiffs 
could recover only for work and labor afterwards done. See 
Universaiist Society in Newburyport v. Currier, 3 Met. 417. 
Amherst Academy v. Cowls, 6 Pick. 439. Trustees of Far- 
mington Academy v. Allen, 14 Mass. 172. Phillips Limerick 
Academy v. Davis, 11 Mass. 113. Trustees of Bridgewater 
Academy v. Gilbert, 2 Pick. 579. The damage to the plain- 
tiffs, if any, occurred when the money, for which they gave 
their personal notes, was expended, and the means of pay- 
ment were not forthcoming. 'The contract sued on is not 
strictly a contract of indemnity. The true meaning of it is, 
that the subscribers thereto should repay to the plaintiffs the 
$5000, which they might hire, provided that sum should not 
be paid by the sale of pews. On these views, this action is 
barred by the statute of limitations. M’ Dowell v. Goodwyn, 
2 Rep. Con. Ct. (S. C.) 441. 

The parties were partners in a specific adventure ; and the 
plaintiffs’ remedy is in equity, and not at law. Warren v. 
Stearns, 19 Pick. 73. Chit. Con. (5th Amer. ed.) 236, and 
cases there cited. Rev. Sts. c. 81, $ 8. 

The defendant is liable, if at all, only for his proportion of 
$5000. ‘The plaintiffs had no authority to expend the money 
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received by them beyond that sum; and there is no evidence 
that the defendant has waived this objection, or assented to a 
larger expenditure. 

_ As the subscription paper was never filled up, the defend- 
ant never became liable on it. 3 Met. 417. WSothoron v. 
Weems, 3 Gill & Johns. 435. Salem Mill Dam Corporation 
v. Ropes, 9 Pick. 187. 

Dewey, J. 1. The first question I propose to consider 
is, whether the claim of the plaintiffs is barred by the statute 
of limitations. 

In the case of a mere promise of indemnity, the statute of 
limitations begins to run from the time the promisee actually 
pays the money, and not from the time he becomes liable for 
the payment of it. Angell on Lim. (2d ed.) 116. Colvin v. 
Buckle, 8 Mees. & Welsb. 680. Jones v. Trimble, 3 Rawle, 
381. The latter case is very analogous to the case at bar. 
The contract in the present case was, to “indemnify and save 
harmless ;”” which latter stipulation might authorize a recov- 
ery, if the party was actually damnified, although no money 
had been paid; as if the party were taken in execution and 
committed to jail, and there confined till he should take the 
poor debtors’ oath. In such case, he might recover, to the 


_ extent of the actual injury sustained ; but that principle is not 


applicable to this case, upon the facts found here. 

_If this had been a promise to provide money for the pay 
ment of the notes that were given for borrowed money, such 
promise would have been broken by neglect to make the 
proper provision for their payment at maturity ; and the party 
holding the indemnity might recover thereon, though the 
amount of damages, perhaps, would be nominal. But upon 
a bond of indemnity merely, the party would not be entitled 
to recover without proof of actual damage. Chace v. Hin- 
man, 8 Wend. 452. Matter of Negus, 7 Wend. 499. 

As a general rule, the right of a surety to maintain an action 
against the principal, or against a co-surety for contribution, 
does not arise until an actual payment of money. The plain- 
tiffs, by the terms of the written contract, were authorized ta 
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borrow $5000, to complete the building; and in consideration 
that the committee (the plaintiffs) would give their notes for 
the said money, as they could procure the same, the defend- 
ants promised and agreed to indemnify and save harmless the 
said committee, in proportion to the number of shares for 
which they had respectively subscribed. Upon this contract, 
no cause of action arose against the defendant, at least until 
an action was instituted and a judgment rendered thereon 
against the committee; and no substantial cause of action, 
that is, no right to recover the amount of such notes, would 
exist, until those notes were actually paid. Such payment 
of the notes having been made within the period of six 
years, the court are of opinion that the demand of the plain- 
tiffs was not barred by the statute of limitations. The case 
of Wood v. Leland, 1 Met. 387, bears strongly upon this point. 
In that case, it was held, that the right of action in favor of a 
surety against a co-surety or his representatives, on a probate 
bond, arises when the surety pays the money, and not before. 
2. We perceive no sufficient objection to this form of ac- 
tion. The plaintiffs and defendant were not copartners in 
the erection of the building, but merely share-holders in cer- 
tain defined proportions. 'The defendant made a promise, 
which was several in its nature, and not joint, and the exact 
proportionate share assumed by him is distinctly defined in 
the contract. There can be no necessity of resorting toa bill 
in equity, with a view of making the other subscribers parties, 
as such proceeding would not affect the amount of the defend- 
ant’s liability ; nor has he any right of contribution. It was 
competent, we think, for the defendant to make such express 
contract with the individuals composing the committee, al- 
though they might also be share-holders; and such contract 
may be enforced at law. 
_ 8. The next objection taken is, that no Liability ¢ ever at- 
tached to the defendant, inasmuch as the subscription paper was 
never filled up with the requisite number of shares. This faet 
might, under other circumstances, have been material, and the 
objection a fatal one to the maintenance of the action. If the 
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successful accomplishment of the undertaking in which these 
parties engaged had been dependent upon the actual filling up 
of the shares to the number of one hundred, or if the liability 
of the defendant would have been increased in amount by the 
omission to fill up the whole number proposed, it might have 
been strongly urged, that the subscription was never so per- 
fected as to charge the defendant. But the peculiar provisions 
of this instrument and the articles of association avoid this 
objection. By recurring to them, it will be seen that the de- 
fendant could not be called upon for any payment until the 
great and leading object of the association was effected, viz. 
the building of the meeting-house. ‘This, by the very terms 
of the agreement, must necessarily be accomplished before 
the liability of the defendant would attach. Nor was the 
extent of the defendant’s liability to be enlarged or diminished 
in consequence of a smaller or larger number of shares being 
subscribed and taken by others. His liability, as to its extent, 
was exactly defined. It was to be in the proportion of the 
number of shares which he held to one hundred shares. 
Under these circumstances, we think it was not competent 

for the defendant to avail himself, by way of defence to this’ 
action, of the objection, that the full number of one hundred 
shares was not in fact subscribed. ‘There was no express con- 
_ dition in the instrument to that effect, and the other provisions, 
already referred to, seem to furnish all the requisite security 
to the share-holders. 

A, It is then further contended that the stipulations and en- 
gagements, entered into by the defendant, had reference to the 
erection of a meeting-house, which would require for its con- 
struction an expenditure not exceeding $5000. ‘This, as it 
seems to us, was a provision entering into the original con- 
tract made by the defendant, and his liability was limited to 
the payment of his proportionate share of such deficiency as 
might exist in the expenditure, above the receipts, in the erec- 
tion of a house, the cost of which did not exceed that sum. 
If, therefore, the committee have not substantially complied 
with this condition, and have materially and substantially 
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exceeded that amount, the defendant may well insist upon 
this fact as a good defence, if he is not, by his own acts and 
conduct, estopped from availing himself of such defence. If 
he, knowing such expenditures were to exceed the sum of 
$5000, actively codperated in erecting the building, and en- 
couraged such expenditures, or if, having full knowledge 
thereof, he subsequently assented to the same, and adopted 
and ratified the acts of the plaintiffs, he may be estopped from 
setting up this defence. If such defence is relied upon, it 
will present a question of fact to be settled by the jury. 

Some question was suggested as to the sufficiency of the 
declaration. This we have not particularly considered ; and 
it is unnecessary to do so, as the plaintiff may have leave to 
amend his declaration, if a new trial is had. 

New trial granted. 


Anna Apams, Administratrix vs. James B. Wutson. 


A., holding the promissory notes of C., who had consigned goods to W. for sale, in 
dorsed the notes to W. and took W.’s note for the amount thereof, and also an 
accountable receipt from W., by which he undertook to pay his said note, if the 
assets of C., in his hands, should be sufficient, after deducting the amount of prior 
acceptances made by him: A. afterwards gave up said note and receipt to Wins 
and took from him another note, for the sum due to A. from C., payable absolute- 
ly, and on demand: The assets of C. in W.’s hands proved to be insufficient to 
meet said prior acceptances. Held, that there was no want or failure of considera- 
tion for the last note. 

In an action on a note that is made payable absolutely, evidence is not admissible to 
prove an oral agreement, when the note was given, that it should not be payable 
unless the promisor should have certain funds in his hands. 


AssuMPsIT on a promissory note, made to the plaintiff’s 
intestate, of the following tenor: ‘Medway, 13th December 
1837. On demand, for value received, I promise to pay Susan 
Adams, or order, two hundred five and ,62, dollars, and inter- 
est. James B. Wilson.” 

At the trial in the court of common pleas, before Wells, C. J. 
the defendant, after his signature to the note had been proved 


9* admitted, placed his defence on the want of consideration, 
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and also on the failure of consideration. ‘To support these 
grounds of defence, he offered to prove the following facts: 
That early in the year 1837, the plaintiff’s intestate had three 
notes against C. S. Cheever, amounting to $230, and also an 
account: That the defendant was the consignee of said Chee- 
ver, and had in his hands a large amount of his goods: That 
the plaintiff’s intestate applied to the defendant for payment 
of her said debt, but that no arrangement was made resp»ct- 
ing it until after the failure of Cheever, which was in March 
1837, at which time the defendant had a very considerable 
amount of Cheever’s goods in his hands, but was lable on ac- 
ceptances of various drafts drawn on him on account of said 
goods: That the plaintiff’s intestate, through her agent, 
applied to the defendant for payment of her said debt, and 
the defendant promised to pay the debt, provided he had suf- 
ficient property to pay it, after meeting all his acceptances : 
That an arrangement was afterwards made with said agent, 
by which it was agreed that the plaintiff’s intestate should in- 
dorse her said notes and deliver them to the defendant, and 
that the defendant should give his promissory note to the said 
agent for the amount due to said intestate, which note was 
not to be delivered to her, nor the fact of its having been 
made be communicated to her, but the note was to be retained 
by the agent, for her benefit ; and an accountable receipt was 
to be signed by the defendant and delivered to said intestate : 
That said notes, indorsed by the said intestate, were delivered 
to the defendant, and he signed the note and receipt, as agreed: 
That, some time after this, the fact of the existence of the 
defendant’s note to said agent was communicated to the said 
intestate, and she applied to the defendant for a settlement of 
the business: That the defendant, after some delay, and being 
in astate of some vexation and excitement, told the said agent, 
that he had concluded to give the said intestate a note, or pay 
her, whether he got any thing, or not, from the property con- 
signed to him, and requested the agent to go with "im to her, 
and make a settlement: That the parties met; the agent gave 
up the note previously given to him ; the said intestate gave up 
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the defendant’s receipt, and the defendant gave to her the note 
in suit, being for the balance ascertained to be her due from 
Cheever: That there was no other consideration for the note: 
That the defendant retained the notes given by Cheever to 
said intestate, and had filed them in set-off, in the present 
action. 

The defendant also offered to prove, that when he signed 


and delivered the last note, it was agreed that the same should — 


not be payable, unless the defendant should be found to have 
in his hands property or funds of Cheever sufficient to pay it, 
as before stated. This he offered to prove by evidence of an 
oral agreement made at the time of the giving of the note, 
and by a subsequent admission of the intestate. And he 
offered further to prove, that upon a final sale and disposition 
of said property, it was ascertained that the property so in his 
hands was not sufficient to discharge the prior claims that 
were upon it, and that there was nothing in his hands, belong- 
ing to said Cheever, applicable to the payment of the note 
in suit. 

The judge ruled that said offered evidence would not prove 
a want or failure of consideration for the note ; that evidence of 
an oral agreement that the written promise of payment, which 
was absolute in its terms, was a conditional promise, was not 
admissible ; and that the plaintiff was entitled to recover. A 
verdict was returned for the plaintiff, and the defendant alleged 
exceptions to said rulings. 

Hallett, for the defendant, cited Crosman v. Fuller, and 
Dexter v. Clemans, 17 Pick. 171, 175. Munroe v. Perkins, 
9 Pick. 298. Davenport v. Mason, 15 Mass. 85. 

Lovering § Wilkinson, for the plaintiff, cited, as to the 
consideration of the note, Com. Dig. Action upon the Case 
upon Assumpsit, B. 10, 11. Smith v. Sinclair, 15 Mass. 171. 
Russell v. Cook, 3 Hill, 504. Story on Notes, $ 186. And 
as to the admissibility of the parol evidence, they cited St. 
Louis Perpetual Ins. Co. v. Homer, 9 Met. 39. Rose v. 
Learned, 14 Mass. 154. Erwin v. Saunders, 1 Cow. 249, 
Hamilton v. Neel, 7 Watts, 517. 


—— 
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Suaw, C. J. This action is brought on a promissory note, 
given by the defendant to the plaintiff’s intestate. The facts 
of the case are somewhat numerous and complicated, but 
when analyzed and understood, it presents a very plain and 
simple question. [Here the chief justice recited the facts 
which the defendant offered in evidence. | 

The defence relied on is want or failure of consideration, 
to be shown by proof that the assets of Cheever, in the defend- 
ant’s hands, were insufficient to pay the note. But it appears 
to us that the delivery up, by the intestate, of the defendant’s 
former note, the surrender of his accountable receipt, and 
with it her right to call on the defendant for an account of 
the assets of Cheever, were the true, and constituted a good, 
consideration for his own note. And this would be equally 
true, though it might appear afterwards, upon an er parte 
statement of Cheever’s account by the defendant, that there 
would have been no balance applicable to the payment of his 
prior conditional obligation. Loss to the promisee, or benefit 
to the promisor, is a good consideration. If the defendant 
did not derive a benefit in being saved the labor, expense, 
and possible risk he might incur by a legal settlement of his 
account, the promisee certainly renounced and relinquished 
a valuable right and a conditional promise. Besides; the 
adjustment and release of a doubtful or contested right, upon 
a full knowledge of all the circumstances, is a good considera- 
tion for a promise. Barlow v. Ocean Ins. Co. 4 Met. 270. 
Russell v. Cook, 3 Hill, 504. 

The same considerations, we think, afford an answer to the 
suggestion of failure of consideration. The true considera- 
tion was the surrender of the note and receipt; and that was 


performed and executed at the time, and the defendant re- 
ceived all the benefit which he stipulated for. Nothing 


occurred afterwards to change the relations of the parties; 
no contract rescinded, no failure to perform any condition, or 
mutual and dependent stipulation. 

We are then brought to the question, whether the evidence 
wffered by the defendant ought to have been admitted. He 
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offered to prove, by parol evidence, that at the time he signed 
and delivered the note in suit, it was agreed that the same 
should not be payable, unless the defendant should be found 
to have funds of Cheever sufficient to pay it. This was an 
attempt to alter and vary a written contract by parol evidence, 
by engrafting thereon a condition or defeasance, which would 
entirely change its meaning and legal effect. This has been 
so often decided to be inadmissible, that I will only cite the - 
last decision. St. Louis Perpetual Ins. Co. v. Homer, 9 
Met. 39. 

The cases cited by the defendant’s counsel are .not op- 
posed to this decision. In Crosman v. Fuller, 17 Pick. 171, 
there was an agreement between the promisee and prom- 
isor, that all supplies, furnished by the promisor to the prom- 
isee’s mother, should be deemed payment pro tanto. 'This 
agreement had been executed, and it was held to enure as 
payment. In Derter v. Clemans, 17 Pick. 175, the parol 
evidence was admitted, not to vary the terms of the note, but 
to show that it was given without consideration. 

Exceptions overruled. 


TimotuHy Hitt & wife vs. Cates W. Say es. 


A declaration alleged that the plaintiff was owner of land situate on a brook, and 
that the defendant dammed up and diverted the flow of the water, and caused the 
plaintiff’s land to be overflowed and injured. Held, that the plaintiff might 
amend by filing a new count, and setting forth therein the proceedings on a 
former complaint, made by him against the defendant, under the mill act; the 
verdict of a sheriff’s jury, restricting the defendant from keeping up his mill 
dam during certain months in the year; the acceptance of the verdict, and judg 
ment thereon; and alleging that the defendant had kept up his dam and flowed 
the plaintiff’s land during the other months of the year. 

When the time during which a mill dam may be kept up is restricted, by the verdict 
of a sheriff’s jury, to certain months in each year, and the mill owner keeps it up 
during the other months of the year, and thereby flows another’s land, he is liable 
to the land owner, in an action at common law, for the damage done by such 
flowing. 

After a sheriff’s jury have, by their verdict, restricted a mill owner from keeping up 
his mill dam during certain months in the year, he is liable to the land owner, in 
an action at common law, for flowing the land, by that dam, during those months, 
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although he causes such flowing through a canal cut by him, by the side of the 
stream, after the verdict, instead of causing the water to flow back in the natural 
stream, as it flowed before the verdict. 


TRESPASS UPON THE case. ‘The plaintiffs’ original dec- 
‘aration alleged that they were owners of a tract of lan/] 
described) in Wrentham, situate on a brook, and that the 
lefendant, on the Ist of May 1845, and from that day to the 
lst of November following, dammed up and obstructed the 
flow of water in the brook, and prevented the water from 
flowing off from said land, and caused the water to overflow 
said land, whereby the grass and cranberry vines of the 
plaintiffs, growing thereon, of great value, were injured and 
destroyed. 

At the trial before Hubbard, J. it appeared that the flow- 
ing complained of by the plaintiffs was caused by a mill 
dam of the defendant; and the defendant’s counsel objected 
to the right of the plaintiffs to maintain their action. The 
plaintiffs thereupon moved to amend their declaration by 
filing a newcount. ‘To this the defendant objected. But 
the judge permitted the amendment, and they filed a new 
count in substance as follows: 

For that the plaintiffs, at a court of common pleas held at 
Dedham on the third Monday of September 1843, duly made 
and entered their complaint against the defendant, alleging 
that they,.on the 2d of May 1840, and before and since, had 
been and still were seized and possessed of a tract of land 
(described) in Wrentham, situated on Stoney Brook, and that 
the defendant, on said 2d day of May, erected a dam across 
said brook, and. has ever since maintained said dam, for the 
purpose of collecting and detaining the waters of said brook, 
to drive and carry mills upon and near said dam; and that 
the erection and continuance of said dam have caused the 
water of said brook to flow back upon said tract of land, 
whereby the plaintiffs had suffered great damage; that said 
dam had been raised to an unreasonable height, and ought 
not to be kept up and closed during the whole year; where- 
fore they prayed that a jury might be empanelled to 
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determine how much, if any, said dam should be lowered, and 
what part of the year, if any, the same should be left open, 
and the plaintiffs’ said land left unflowed, and also to assess 
the sum which the defendant should pay for the damage then 
sustained by the plaintiffs, by reason of the said flowing, and 
also the sum which the defendant should pay annually to 
the plaintiffs, as a reasonable compensation for the yearly 


damages thereafter occasioned by said dam, so long as it . 


should be used conformably to the verdict of the said jury; 
and also to assess a sum in gross, as a reasonable compensa- 
tion to be paid to the plaintiffs, by the defendant, for all the 
damages thereafter occasioned by such use of said dam, and for 
the right of using and maintaining the same forever, in man- 
ner aforesaid: That, upon said complaint, it was ordered by 
said court that a jury should be summoned to hear and deter- 
mine of said complaint, and to decide all such matters as 
should legally come before them, on such hearing: That at 
the December term of said court, in 1843, a jury, summoned 
and empanelled for the purposes aforesaid, returned the 
following verdict: ‘“‘'The jury find that said complainants are 
entitled to receive damages for the injury caused by the 
flowing complained of, and they assess the amount of dam- 
ages sustained within three years next preceding the institu- 
tion of said complaint, and down to the time of rendering 
this verdict, at the sum of thirty two dollars for said three 
years; and they further find, that said dam, of said Sayles, 
has been raised and kept up, to an unreasonable height, a 
certain portion of the year, to wit, from the Ist of May to 
the Ist of November; and they further find, that said dam 
ought to be kept open and unclosed, from said Ist of May to 
said Ist of November, in each year hereafter; and they 
further find, that the sum of five dollars is to be paid annual- 
_ly by said Sayles to said complainants, and will be a just and 
reasonable compensation for the damage that shall be here- 


after sustained and occasioned by the dam aforesaid, so long. 


as it shall be used in conformity with the verdict; and they 
also further find, that the sum of sixty five dollars in gross will 
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be a reasonable compensation for all the damages to be here- 
after occasioned by such use of said dam, and for the right of 
maintaining and using the same forever, in maruner afore- 
said ;” which verdict was accepted by said court. Yet the 
defendant, well knowing the premises, at said Wrentham, on 
the Ist day of May 1845, and from that day to the Ist day of 
November 1845, raised, kept up and closed, the aforesaid 
dam, and did not, during said time, keep said dam open and 
unclosed, according to the terms of said verdict; by means 
whereof the said Sayles has, during all the time between 
said Ist day of May and said Ist day of November, caused 
the water to flow back upon the aforesaid land, and has 
therehy greatly obstructed the flow of water in a certain 
stream running through said land of the plaintiffs, whereby 
said land has been overflowed and injured, and the grass and 
cranberry vines there growing thereon, of great value, have 
been injured and destroyed. 

The trial then proceeded, and the following report thereof 
was made by the judge: 

The plaintiffs offered in evidence a copy of the record of | 
the complaint, verdict, &c. set forth in their declaration, 
which was objected to by the defendant, but was admitted 


_by the court. 


It appeared in evidence, that upon the stream contiguous 
to the plaintiffs’ land, there was an ancient dam, through 
which the water was accustomed to flow, and that between 
the said dam and the defendant’s factory dam, there was 
another dam, with gates in it, which could be opened and 
closed at pleasure; that the factory dam made the mill 
pond; that, after the finding of the verdict set forth in the 
plaintiffs’ declaration, and before the Ist of May 1845, the 
passage way in the dam first mentioned, through which 
the water of the stream had been accustomed to flow, was 
closed for the purpose of making a reservoir on the de- 
fendant’s land below said dam, and the water of the stream 
was diverted from its natural channel, and carried round above 
said upper dam, and through the defendant’s said land, into ° 
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the more easterly part of the mill pond: That the gates of 
the said second dam, after the water of the stream had been 
obstructed from flowing through said first mentioned dam, 
as aforesaid, were kept closed, for the purpose of preventing 
the water of said reservoir from flowing into the mill pond; 
the mill pond thereafterwards being ordinarily supplied by the 
waters of the stream, which flowed through said new channel. 

It was admitted that the factory dam had at all times been - 
kept closed; which was necessary for the operation of the 
mills on the dam. 

No evidence, except the record in the case, was introduced 
to show which of the aforesaid dams was referred to in said 
verdict. 

Upon this evidence, the court instructed the jury, that if 
they were satisfied that there was a dam erected by the 
defendant across Stoney Brook, and that said dam had not 
been kept open and unclosed, from the Ist of May to the 
lst of November, and that in consequence thereof the 
plaintiffs’ land had been flowed, the plaintiffs were entitled to 
maintain this action. Whereupon a verdict was returned for 
the plaintiffs, subject to the opinion of the whole court. And 
it was agreed by the parties, that if, upon the whole evidence, 
as reported, the plaintiffs were not entitled to maintain their 
action, the verdict should be set aside, and the plaintiffs 
become nonsuit; and that if the amended count was not 
rightly permitted to be filed, it should be considered as no 
part of the case. 

J. P. Rogers, for the defendant. 

Wilkinson, for the plaintiffs. 

Suaw, C. J. This is an action of trespass upon the case 
against the defendant, for raising or maintaining a dam, across 
a natural stream, for the purpose of raising a head of water 
for working a mill, and thereby setting water back on the 
plaintiffs’ land. 

It appears by the report, upon which the question arises, 
that the plaintiffs formerly filed and entered their complaint 
against the defendant, alleging the flowing of the same land. 
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and praying that the defendant’s dam might be reduced, and 
that he should be restrained from keeping it up the whole 
year ; and also praying for the assessment of past damages, and 
of future annual and gross damages. On this complaint the 
defendant was defaulted, a warrant was issued, and a jury 
was empanelled, who returned a verdict, fixing the plaintiffs’ 
pust and future damages, and prohibiting the defendant from 
keeping up his dam from May Ist to November Ist in each 
year; which verdict was accepted, and judgment thereon 
rendered. 

The gravamen of the plaintiffs’ complaint in the present 
action is, that the defendant, in violation of the condition of 
said judgment, restraining him from keeping up his dam, from 
Ist of May to lst of November in each year, has so kept up 
his dam, by means of which their meadow has been flowed. 
The objection is, that an action at common law will not he. 
and if the plaintiffs have any remedy, it is upon the mill act. 

The defendant relies upon Rev. Sts. c. 116, $30. ‘No 
action shall be sustained at common law, for the recovery of 
damages, for the erecting, maintaining or using any mill or 
mill dam, except as is provided in this chapter.” 'This clause 
is to be construed in connexion with all the other provisions 
of the chapter. It has been truly said that all the statutes on 
this subject, being in pari materia, must be taken together, 
and so construed, if practicable, as to make a harmonious 
system. ‘The clause in question prohibits any action at com- 
mon law, except as is provided in the same chapter; and it 
may be that in terms no action is therein given, in a case 
like this. But that which arises by necessary implication 
from the statute is as effectually excepted, as if it had been 
so in terms. ‘The clause in question was manitestly intended 
to give the sanction of a positive enactment to a principle 
long since adopted, in Stowell v. Flagg, 11 Mass. 364, that 
when a mill dam was rightly erected and maintained, con- 
formably to the statute, no action at common law would lie. 
This was necessary to give to mill owners the security and 
guiet which the statutes designed to afford. But in the 
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same case, it is distinctly intimated, that if the terms of the 
statute are not complied with, as where the dam is kept up 
at a season of the year prohibited by the verdict and judg- 
ment, the mill owner shall have no benefit of the statute, 
but be liable, as if it had not been passed, to a suit at common 
law, for the disturbance. So in the case cited by the defend- 
ant’s counsel, Johnson v. Kittredge, 17 Mass. 76. It was held, 
that the verdict and judgment, under a complaint for flowing, 
are conclusive, as to the height of the dam and the season of 
the year, and that the common law remedy is taken away 
only when the mill owner can justify himself under the 
statute. And the court intimated that another process under 
the mill act would be useless and nugatory. It is there inti- 
mated, that if the mill owner erects new mills, or places new 
machinery in his mills, he may raise his dam higher, liable 
to pay additional damages, under the mill acts. But this was 
put hypothetically, and not adjudged. It was not necessary 
to determine it, because that was a process under the mill act, 
and the objection was, that it should have been an action. 
upon the case. It was not sustained, upon the averment that 
the defendant’s dam had been raised higher. ‘That averment 
was rejected as surplusage, and the complaint was sustained, 
under another clause of the statute, upon the averment that the 
damages formerly assessed were insufficient, and on a prayer 
for an increase. So where the mill had been abandoned, but 
the dam kept up, an action at common law was held to lie. 
Baird v. Hunter, 12 Pick. 556. 

It seems very clear, that by the former law an action at 
common law would lie, when the erecting and maintaining 
of a mill dam were not conformable to the provisions and 
conditions of the statute, and warranted and justified by 
them. Indeed, this results from the plain principles of law, 
founded on the maxim, sic utere tuo, ut alienum non ledas. 
He who obstructs a natural watercourse, by an erection on 
his own land, the effect of which is to prevent the water, in 
its natural course, from running off his neighbor’s land, to his 
damage, does him a wrong, for which an action lies. It is — 
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the case most commonly put, to illustrate the rule of the 
common law respecting consequential damages. And we 
think this law is not changed by the revised statutes. The 
privileges secured to mill owners by this act are conditional. 
They are to have them, c. 116, $1, upon the terms and con- 
ditions, and subject to the regulations, therein stated. By $3, 
the height of the dam, and the time of year it may be kept 
up, may be restricted and regulated, by the verdict of a 
sheriff’s jury. By $18, the jury may decide how much, if 
any, the dam shall be lowered, and what part of the year, if 
any, it shall be left open. Gross damages may be assessed ; 
and by $21, if these damages are not paid within three 
.months, the mill owner shall lose all benefit of the pro- 
visions, until payment, &c. What is the benefit the mill 
owner would lose? Clearly, the protection against actions at 
common law, afforded by the mill act, when pursued. With- 
out it, the mill owner is liable, as a wrong-doer, to an action 
for the erection of the nuisance, with such damages as a 
jury may assess, and to a further action for every contin- 
uance ; and upon a second suit, the land owner is entitled, | 
as of right, to a warrant to abate the nuisance, by the pros- 
tration of the dam. Rev. Sts. c. 106, $$ 1, 2, 4. The impli- 
cation therefore is inevitable, that if the mill owner does not 
comply with the provisions of the statute made for his benefit, 
he is left, as if no such provision had been made, liable to a 
suit at common law. 

Again ; it is provided, as above cited, $18, that the jury 
shall decide how much the dam shall be lowered, and what 
part of the year it shall be kept open; and yet no mode 
exists, by which such a judgment can be enforced, except by 
a writ at common law, for the damage, not warranted or justi- 
fied by the judgment, because not complied with. In case 
of past damages assessed,-the court may award execution ; 
but no process is given to enforce the other parts of the 
judgment. 

It was argued’ for the defendant, that upon the authority 
of Johnson v. Kittredge, under the old law, the mill owner 
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might increase the height of his dam, if he erected a new 
mill, or put in new machinery ; in which case the remedy 
of the land owner would be by a new complaint for increased 
damages. If such were a true construction of the former 
law, it is questionable whether, under the revised statutes, the 
mill owner, after the height of his dam has been fixed by 
a jury, and the damages assessed, has a right to increase the 
height of his dam, on building a new mill, or putting in new 
machinery. A provision to this effect was proposed by the 
commissioners, in their report, c. 116, $ 36; but it was 
stricken out by the report of the legislative committee. This 
committee substituted another provision, authorizing the mill 
owner to raise his dam, which they proposed as $ 34, and as 
part of the present $ 33; but this was stricken out by the 
legislature, in passing the revised statutes, and no correspond- 
ing provision was adopted. 

We are not aware that it has ever been contended that the 
mill owner, by putting up a new mill or new machinery, 
could avoid the restriction of keeping his dam open a part 
of the year. Whether he can now increase the height of his 
dam, upon such an occasion, giving notice of his intent to do 
so, and upon payment of increased damages, it is not neces- 
sary to decide in the present case; because there is no sug- 
gestion that the defendant has increased his machinery ; and 
the increased height of his dam is not the subject of complaint, 
but that of keeping up the dam, during the part of the year 
which the verdict and judgment required it to be kept open. 

Again; by the rule of the common law, the land owner 
has a right to have the natural watercourse kept open the 
whole time. By the statute, and the proceedings under it, 
the mill owner has acquired a right to keep his dam up a cer- 
tain part of the time, paying a certain amount of damage. 
For the residue of the year, the land owner remains in the 
enjoyment of his common law right, and is entitled to his 
common law remedy for the infringement of it. 

We would not be understood to say, that all the duties, to 
be done by the mill owner, are conditions, and that upon 
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failure to perform any one of them, the land owner is remit- 
ted, in all respects, to his common law right. For instance, 
if he fails to pay the annual damage assessed ; because the 
statute gives a remedy, by a personal action, for the amount, 
secured by alien on the mill estate. But when a right is 
given, and no remedy prescribed, the party shall have a 
remedy at common law, by an action adapted to his case. 
When a sum of money is awarded to one, pursuant to 
statute, and no remedy is given, debt lies. Bigelow v. Cam- 
bridge Turnpike, 7 Mass. 202. So where damage was done 
by flowing, not warranted by the statute, case or trespass was 
held to be the proper remedy, according to the circumstances. 
Fiske v. Framingham Manufacturing Company, 12 Pick. 
68. If, therefore, by force of the common law, modified, 
and to some extent controlled, by the mill act, and by the 
proceedings and judgment under it, set forth in the present 
ease, the plaintiffs had a right to have the defendant’s dam 
kept open from May to November, and it was not so kept 
open, they suffered a damage, in nature of a nuisance; and 
no other remedy being prescribed by the statute, they hada | 
remedy by the appropriate action of case; and this remedy, 
arising by necessary implication from the provisions of the 
_ Rev. Sts. c. 116, is within the exception of $ 30, restricting 
the action at common law. 

It was stated in the argument, that by St. 1795, c. 74, $ 4, 
it was provided that if, after a judgment requiring a dam to be 
kept open part of the year, the right of the land owner was 
violated in that respect, he should have his action; and hence 
it was inferred, that as no such action is expressly given by 
the revised statutes, it was not intended to be given. One 
answer would be, that such an express provision is unneces- 
sary, because it flows as a necessary result from other provis- 
ions. But the argument itself is founded on misapprehension 
and mistake. St. 1795, c. 74, $ 4, provided that when the 
mill owner should fail to give security for damages as therein 
required, he should have no benefit of the act, but should 
be liable to be sued for a flowing, as if the act had not been 
passed. Perhaps this conclusion would have followed with 
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equal certainty, if it had not thus been stated in terms. But 
the same section further provided that if the jury should specify 
what part of the year the lands should not be flowed, (which 
is the present case,) during such portion of the year the act 
should in no manner justify the owner or occupant of such 
mill so to flow the said lands. Here the act does not proceed 
to say that the mill owner shall be liable to be sued; but the 
inference is perhaps as strong as if so expressed. And in this 
respect, the statute of 1795 is like the revised statutes, and 
the argument drawn from their supposed difference has no 
foundation. | 

These considerations, we think, fully answer the objection 
which was made to the amendment, by adding a new count. 
The first count simply set out the ownership of their land 
by the plaintiffs, the damming up and obstruction of the 
water by the defendant, and the flowing of the plaintiffs’ land. 
This stated a good cause of action. The defendant could 
not safely demur to it. Non constat that the purpose of the 
dam was to work a mill. Then suppose the defendant had 
pleaded in bar, that he erected a dam as a mill dam, and 
built a mill upon it, and used it for the mill. This would be 
prima facie a good bar. But suppose the plaintiffs had 
replied and set forth their complaint and all the proceedings 
under the mill act, and the judgment thereupon, and the 
violation of the plaintiffs’ right, by keeping up the dam from 
May to November. It appears to us, that the record would 
have presented the same case which is now presented by the 
second count, and that this second count is only a fuller and 
more exact statement of the same cause of action as that 
presented in the first, and was rightly admitted by way of 
amendment. . 

The proceedings on the plaintiffs’ former complaint for 
-- flowing were offered and were objected to by the defendant, 
but they were between the same parties, and we can see no 
ground of objection to the admission of them. Their effect 
was a distinct question. 

The facts of the case are briefly reported, and perhaps we 
may not fully understand them. But as we understand the 
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case, there was an ancient dam, below the plaintiffs’ land, 
unused, and through which the water flowed freely at the 
time of the complaint; that below that dam was another, 
which regulated the admission of water into the factory 
pond ; and that it was the factory dam which made the mill 
pond. It appeared, that after the verdict and judgment, the 
defendant set apart a portion of his own land, through which 
a section of the stream passed, to make a reservoir, and used 
the two first mentioned dams for that purpose, and made a 
side cut by these two dams, by which the water below the 
plaintiffs’ land was diverted from the natural bed of the 
stream, and flowed directly into the factory pond. It was 
admitted that the factory dam had at all times been kept 
closed, which was necessary for the operation of the mills on 
the dam. ‘The question arises upon the correctness of the 
instruction to the jury. That instruction was, that if the 
jury were satisfied that there was a dam erected by the 
defendant across Stoney Brook, and that said dam had not 
been kept open and unclosed from May lst to November Ist, 
and that in consequence thereof, the plaintiffs’ land had been 
flowed, the plaintiffs were entitled to maintain this action. © 
This instruction appears to us to be correct. ‘The mere 
alteration of the mode of conducting the water from the 
_ plaintiffs’ land to the dam, can make no difference. The 
gravamen of the plaintiffs’ complaint was the flowing of their 
land by the mill dam ; and through what intermediate chan- 
nel the water flowed off, or was set back, is immaterial. 
The efficient cause of the setting back was the mill dam. 

Nor can we give any effect to the statement that the keep- 
ing up the water from May to November was necessary to the 
operation of the mills on the dam. This was considered and 
settled conclusively, by the tribunal constituted to settle it, 
namely, the sheriff’s jury, under the complaint. The plain- 
tiffs were awarded no damages for the injury done to their 
grass or cranberries, or other products, during that half of the 
year. That part of the judgment was conclusive, and must 
be regarded as res judicata. 

Judgment on the verdict. 
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Since special pleading was abolished by St. 1836, c. 273, a tenant in a writ of entry 
may rely on the defence of non-tenure, &c., under the general issue of nul dis- 
seizin, on filing a specification of such defence. 

Under the Rev. Sts. c. 107, § 8, a writ of entry to foreclose a mortgage cannot be 
maintained against a tenant at will, or tenant for years, if he is willing and ready 
to give up the possession of the mortgaged premises. But if he denies the mort- 
gagee’s right, and refuses to give up the possession, the mortgagee may treat him 
as a tenant of the freehold, by disseizin, and maintain a writ of entry against him. 


Tis was a writ of entry, to which the tenants severally 
pleaded nul disseizin, and jointly filed a specification of 
defence, in which they gave notice that they would aver 
that they were not tenants of the freehold in the premises 
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described in the demandants’ writ, at the time of the commence- 
ment of this action, nor ever had been; and that they claim 
nothing in said premises, except a leasehold estate therein, 
under a lease from Henry H. Fuller to them, dated June 
24th 1843, for the term of two years from the said date. 

The case was submitted to the court upon the following 
statement of facts: 

“The demandants are mortgagees of the demanded prem- 
ises, holding a mortgage to secure payment of a promissory 
note, made in 1835, and bearing even date with the mortgage. 
Since the giving of the mortgage, the right in equity has 
been conveyed by the mortgagor, and it has passed, by sundry 
mesne conveyances, to Henry H. Fuller, who was, at the 
time of the commencement of this action, and now is, the 
owner thereof. ‘The deed, by which said Fuller holds the 
same, bears date June 10th 1843, and was recorded on the 
20th of that month. On the 24th of the same mouth, said 
Fuller, by indenture, in due form, demised the demanded 
premises to the tenants in the present action, to hold for the 
term of two years; and they entered into, and now hold 
possession of, said premises, under and by virtue of said de-' 
mise, claiming .no other right or estate therein. ‘The pleas 
aud specification of defence are parts of this statement. The 
court is to order a nonsuit or a default, as they shall be of 
opinion that the demandants can or cannot maintain the 
present action.” 

This case was argued at a former term. 

Ward, for the demandants. 

Andrew, for the tenants. 

Dewey, J. The p’ea of nul dissetzin, filed by the defend- 
ants, would, prior to the St. of 1836, c. 273, abolishing all 
special pleas, and requiring the general issue to be pleaded in 
all cases, have been an admission that the defendants were 
tenants of the freehold, or might be considered as such, at 
the election of the demandants. But since the enactment of 
this statute, we are to look behind the plea, and the real 
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grounds of defence are required to be presented in the specifi- 
cations of defence, filed with the plea. We think, therefore. 
it is very clear that it is competent for a tenant in a writ of 
entry to rely upon the defence of non-tenure, or never tenant 
of the freehold, upon filing a proper specification of defence 
of that nature, with the plea of the general issue. Churchill 
v. Loring, 19 Pick. 466. 

The further question raised in the present case is, whether 
an action to foreclose a mortgage can be brought against a 
‘tenant for years. The Rev. Sts. c. 107, $ 8, provide that 
“the action may be brought against whoever is tenant of the 
freehold.” This excludes the case of a tenant for years, 
holding strictly that relation. If such tenant makes no greater 
claim of title, and interposes no obstacle to the enforcement 
of the mortgage title created by his lessor; if he is ready and 
willing, at all times, to yield up the possession to the mort- 
gagee ; in such case, the tenant for years is not liable to an 
action for foreclosure by the mortgagee. And if such suit is 
brought against him, he may avail himself of this defence, 
upon filing a proper specification thereof. On the other 
hand, any person who is in possession, be he tenant for years 
or otherwise, if he denies the right of the mortgagee, refuses 
to yield up possession to him, and thereby prevents him from 
taking peaceable possession, may, at the election of the mort- 
gagee, be deemed a disseizor, and be considered and treated 
as a tenant of the freehold by disseizin, and in such case be 
liable to this action. See commissioners’ notes to Rev. Sts. 
ce. 107,$ 7. The case of Shelton v. Atkins, 22 Pick. 74, 
involved only a question as to an action for foreclosure’ insti- 
tuted prior to the revised statutes, and is not in conflict with 
these views. 

The facts stated in the present case show nothing beyond 
the naked liability of tenants for years, on the part of the 
defendants, and no acts of theirs which could authorize the 
demandants to consider them as disseizors, and liable to be 
treated as tenants of the freehold. 
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The result therefore is, that the defence is well main- 
tained. 
Demandants nonsuit.* 


Paut Doe vs. Samuei’ T HuRLow. 


When an objection is made, at a trial, to the competency of a witness, on the 
ground of interest, the decision of the judge on the question of fact is conclusive, 
unless he sees fit. to report the evidence for the consideration of the whole court. 

On a trial, in which the question was, whether A. had conveyed certain land to B., 
it was agreed that a paper concerning the land, viz., either a deed or a bond for a 
deed, had passed from A. to B.: One witness testified that he saw a deed, and 
another that he saw a bond, from A. to B., in B.’s hands; but it did not appear 
that the witnesses saw the paper at the same time: The judge, in his charge to 
the jury, suggested that the testimony of the latter witness might be true, and yet 
that a deed might have passed from A. to B., at another time ; which would recon- 
cile the testimony of the two witnesses. Held, that this was not the assumption 
by the judge, of a fact of which there was no proof, but was a proper comment on 
the evidence, and not a ground of exception. 

A deed conveying land, if duly delivered, though not acknowledged nor recorded, 
passes the estate presently, and is a valid conveyance, as against the grantor, 
since the revised statutes as well as before. 

Attesting witnesses are not, by the common law or by the revised statutes, neces- 
sary to the validity of a deed for the conveyance of land. : 

If a party, at the trial of a cause, does not make a question as to a certain fact, and 
present it to the jury, his request to the judge, after the argument is closed, to 
instruct the jury as to the law which would arise upon such fact, comes too late, 
and the refusal of his request is no ground of exception: But upon such party’s 
petition for a new trial, the court may receive evidence of what passed at the 
trial; and if they are satisfied that evidence was given upon which the jury 
might have found such fact, and are also satisfied that the party intended to 
make such fact a point in his case, the court may grant a new trial, provided such 
fact, if proved, would change the result of the case. 


Writ or entry. ‘Trial before Hubbard, J. who made a 
report thereof, which sufficiently appears in the opinion of 
the court. 


* In January 1849, at Boston, a similar decision was made in a case pend- 
ing in the county of Bristol. 


INHABITANTS OF RAYNHAM vs. THEODORE W. Snow. 


Tu1s was a writ of entry to foreclose a mortgage given to the demandants 
by Dan Wilmarth. The tenant (as the parties agreed) never owned any 
a frechold in the demanded premises, but was merely tenant at will, and 
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The case was argued at the last November term. 

Hallett, for the tenant. 

N. J. Lord, for the demandant. 

Suaw, C. J. This cause was tried at Ipswich, in 1845, and 
several questions of law were reserved on a report of the judge. 
It involved the question of title to a parcel of land in George- 
town in this county. The demandant claimed title under a 
sale, made by the assignee of a bankrupt; and the question 
was, whether the bankrupt had acquired such title to the land, 
that an assignee could sell it for the benefit of his creditors. 
The bankrupt law of 1841 enables creditors to avail them- 
selves, through a sale made by the assignee, of all the real 
estate to which the bankrupt had a right or title, or which, by 
law, is liable, in any form, to be taken and appropriated to the 
payment of debts. 

The case, as it appears upon the report, was this: William 
S. Hilliard became bankrupt in December 1842. Jeremiah 
Russell was duly appointed his assignee, and in due form 
s\ld and conveyed the estate to Dole, the demandant. It was 
conceded, that in 1835 Thurlow, the tenant, had title to the 
Jand ; and the demandant contended that, in that year, Thur- 
low, by a deed to Hilliard, not recorded, but sufficient to pass 
the estate, as against the grantor and his heirs, conveyed the 
estate to Hilliard. No such deed was produced; but the 
demandant offered parol evidence to prove its execution and 
contents. 

On the contrary, the tenant denied that any such deed was 
ever executed. But he stated that he executed and delivered 
to said Hilliard a bond, conditioned to convey the estate to 
Hilliard, upon the payment of his note then given ; that after- 
wards, the note was given up unpaid, and the bond cancelled ; 
that much of the evidence, relied on by the demandant to 


removed therefrom after the commencement of the action. At the first term, 
ae filed a disclaimer. 

Tue court held, that the action could not be maintained. 

N. Morton, for the demandants. 

Pratt, for the tenant. 
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prove a conveyance, applied to such executory contract ; and 
that no instrument was ever executed, transferring the title, 
or otherwise affecting the estate. Neither bond nor deed was 
produced ; and there was much conflicting evidence, upon 
which the question went to the jury. 

1. The first question was as to the competency of a wit- 
ness. William Porter, a witness called by the demandant, was 
objected to, as interested, on the ground that he was a cred- 
itor to the estate of the bankrupt. The witness was exam- 
ined on the voir dire, and the result left it doubtful whether 
he had any balance against the bankrupt or not. He had 
made no claim. He was admitted, and testified, which is 
objected to. 

In the first place, if he had a balance due from the bank- 
rupt, it is doubtful whether he was interested. To render a 
witness incompetent, he must be interested, not in the ques- 
tion or the subject merely, but in the event of the suit. If 
the assignee sold the interest of the bankrupt in the estate, 
without warranty or fraud, and received payment, I know 
not what recourse the purchaser would have upon the 
assignee, in case of failure of title. Besides; unless there 
were other facts, which do not appear in the case, the judg- 
ment in this case would be res inter alios; and would not be 


admissible as evidence in a suit by the purchaser, against the 


assignee, to recover back the purchase money. But the 
ground, on which we think the objection to the competency 
of the witness must be overruled, is this: In every question 
of the competency of a witness on the ground of interest, 
there is a question of law and a question of fact, on both of 
which the judge at nisi prius must decide. Upon the ques- 
tion of fact, his decision is conclusive, unless, upon satisfactory 


considerations, he may think it proper to report the whole 


evidence, and reserve the question for the whole court, when 
perhaps the merits of the case may depend on it. In the 
present case, we consider the decision of the judge, on the 
question of fact, conclusive. 

2. Another exception taken by the tenant was, that the 
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judge, in his charge to the jury, assumed a fact, of which 
there had been no proof, by which the jury may have been 
misled. It being conceded that some paper had passed from 
Thurlow to Hilliard, respecting this land, the great contest 
between the parties was, whether it was an executory or an 
executed contract ; a contract stipulating to convey the land 
on certain terms, or a deed conveying the land. Porter, a 
witness called by the demandant, testified that the imstru- 
ment which he saw in Hilliard’s hands was a deed; and 
Dorman, a witness, called by the tenant, testified that the 
paper which he saw in Hilliard’s hands was a bond; and 
one question was, which was most entitled to belief. The 
judge, in his charge to the jury, suggested that the testimony 
of Dorman might be true, and that another paper might have 
passed from the tenant to Hilliard at another time, which 
might reconcile the testimony of the witnesses. It was 
objected, that this was an assumption, without any proof, that 
some other instrument had been so given; which may have 
misled the jury. 

It appears that this suggestion did not assume the truth of 
any fact, of which there was no evidence ; but, on the con- 
trary, it was a proper and just comment on the evidence, as 
it existed. When the testimony of two witnesses to a fact 
is directly contradictory, both cannot be believed, and one 
must be rejected. But if both statements may be true, and 
they are not directly conflicting, the jury are not bound to 
reject either, though upon the whole evidence they may do 
so. And juries are usually informed, that when testimony is 
apparently conflicting, if it can be reconciled, and both wit- 
nesses can be believed consistently with the whole testimony, 
it is their duty rather to believe both, than to impute perjury 
to either. It is merely carrying out the obvious rule, that 


prima facie a competent witness is entitled to credit. Com- 


monly, testimony is directly contradictory, when one witness 
affirms and ihe other denies the same proposition of fact, each 
professing to speak from knowledge. When each makes an 
affirmative proposition, they may or may not be conflicting, 


a 
4 

A 
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according to the terms of such proposition. If these two 
witnesses had testified that they were together; that they 
saw a paper delivered; that they successively examined it at 
the time, and, supposing they knew the distinction between 
a bond and a deed, one should affirm that it was a deed, and 
the other that it was a bond; though both propositions were 
affirmative, they would be directly contradictory. The evi- - 
dence then would prove the identity of the paper, and show 
that the witnesses spoke ad idem. If it were a bond, the 
same paper could not be a deed, and affirming the one would 
be denying the other. But if they spoke of a paper not thus 
identified, both might be true. 

But we do not understand from the case, that the witnesses 
testified of seeing the paper, of which they speak, at the 
same time or place, or that there was other evidence conclu- 
sively to identify it. One saw an instrument in the hands 
of Hilliard, or delivered by the tenant to Hilliard, and testi- 
fied that it was a bond; the other saw an instrument in the 
hands of Hilliard, and testified that it was a deed. Without 
proof that it was the same paper, both might be true. It 
seems to us, that the objection rests upon the assumption of 
a fact not proved, namely, the identity of the paper testified 
of by the witnesses respectively; whereas it rested on a 
slight presumption only, that a paper proved to have been 
executed by the defendant, and delivered to Hilliard, was the 
same with a paper similarly executed, and afterwards seen in 
the possession of Hilliard. ’ 

As to the suggestion, that the charge assumed the truth of 
a fact of which there was no proof, viz. that of the execution 
and delivery of another instrument at another time, the 
objection seems to us not well founded. The testimony of 
both of these witnesses was competent evidence. One tes- 
tified that one instrument was executed and delivered at one 
time, of a specific tenor and character; the other testified that 
an instrument, duly executed by the same person, was in the 
possession of the same grantee, and was of a different tenor 
and character, and of course a different instrument. It was, 

VOL. XII. 11 
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therefore, evidence from which the jury might infer, and, if 
they believed it, must infer, that another paper, at another 
time, did pass from the tenant to Hilliard. The possession 
of a deed by a grantee is good proof of delivery. There 
was, then, proof bearing on the fact, for the consideration 
of the jury. The suggestion of the judge, therefore, im 
submitting the case to the jury, under the various views aud 
aspects of which the proofs would admit, was a proper com- 
ment upon the case as it stood, and embraced no unwarranted 
assumption of any fact. 

3. Another question raised on the report was as to the 
decision of the judge, that by force of a deed duly delivered, 
but not acknowledged or recorded, the estate passed presently, 
and was a valid conveyance, as against the grantor. ‘This 
being a suit against the grantor himself, such a deed, if the 
direction was right, was sufficient to pass the title to the 
grantee. 

The court are of opinion, that this direction was right, and 
that the deed was sufficient to pass the land, from the tenant, 
the grantor, to Hilliard, although it was not recorded nor 
acknowledged. ‘This precise point was decided im an early 
case, and, it 1s believed, has ever since been regarded as the 
settled law. Marshall v. Fisk, 6 Mass. 24. See also Lessee 
of Sicard v. Davis, 6 Pet. 136. 

But it is argued, that although such was the correct con- 
struction of the old statute, yet this was altered by the Rev. 
Sts. c. 59. Thé first section of this chapter provides, that 
conveyances of land may be made by deed executed by any 
person having authority, and “acknowledged and recorded,” 
as therein directed. But this provision is certainly not exclu- 
sive in its terms, nor can it be in its construction; for the 
saine chapter goes on to provide, that a deed not acknowl- 
edged may be proved, and, when proved, may be recorded, and 
shall have the same effect as if acknowledged. 

The 28th section is relied upon by the tenant’s counsel : 
‘“No conveyance shall be valid and effectual against any 
person other than the grantor and his heirs and devisees, and 
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persons having actual notice thereof, unless it is made by a 
deed recorded.”” Here the implication is clear, that a deed 
not recorded is valid against the grantor. But the argument 
is, that as this clause omits the word “ acknowledged,” a deed 
must still be acknowledged, as required in the first section, in 
order to make it valid against the grantor. ‘This assumes 
that the mode provided in the first section is exclusive, and 
in all cases requires acknowledgment, as a prerequisite. If 
the argument were sound, it would prove too much ; because 
a deed duly executed and delivered, and attested by witnesses 
capable of proving it, would not pass the estate as between 
grantor and grantee, contrary to the clear intent of the statute. 


_ No; it appears to us, that the revised statutes do not alter the 


law in this respect. By the former S¢. of 1783, c. 37, and 
the decisions under it, the law was, that by the execution 
and delivery of a deed, the estate passed, as between grantor 
and grantee, and the grantee became seized. But to give it full 
effect, as against purchasers and creditors of the grantor, 
recording was necessary; and as a prerequisite to recording, 


acknowledgment, or proof by one or more subscribing wit- 


nesses, was necessary. Actual recording, without one of 
these prerequisites, would not give effect to the deed. Pidge 
v. Tyler, 4 Mass. 541. Blood v. Blood, 23 Pick. 80. 

When, therefore, the Rev. Sts. c. 59, $§ 28, provide that the 
deed shall not be valid against any other person than the 
grantor, &c. unless recorded, inasmuch as it cannot be 
recorded unless acknowledged or proved, one of these pre- 
requisites is necessarily implied in the term ‘recorded ;” and 


_ according to the well known rule, on which the revised stat- 


utes were framed, of omitting unnecessary and superfluous 
words, what is necessarily implied is omitted. ‘The clause, 
then, is to be read as if it stood thus: “No conveyance shall 
be valid against any person other than the grantor, &c. unless 
by a deed [acknowledged by one or more of the grantors, or 
proved by one or more subscribing witnesses, and] recorded 
as provided in this chapter.” 

The only material alteration of the law, made by the 
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revised statutes, we think, was, to give the sanction of posi- 
tive enactment to the rule which had before been adopted by 
judicial decisions; which was, that a deed not recorded should 
be valid against a person having actual notice thereof. ‘This 
had been so decided, on the ground that a person taking a 
subsequent deed, with notice of a prior unrecorded deed, with 
a view to get a priority, would commit a fraud on the grantee, 
which the law would not permit. Effect is given to this 
equitable principle by the new provision of the revised stat- 
utes. But this fortifies the construction, which we have put 
upon this clause; for, by any other construction, a person 
having actual notice of a prior unrecorded deed, if that deed 
were not acknowledged, would hold the estate against the 
prior grantee. 

4. One other point was raised at the argument, (not appear- 
ing upon the report, ) under these circumstances: The counsel 
for the tenant, after the close of the charge, requested the 
judge to charge the jury, that if the deed relied upon by the 
demandant, and testified of by Porter, was not attested by one 
or more witnesses, though in other respects good, it would 
not be valid to pass the land. This the judge declined to do, 
on the ground that the request was made too late; that the 
question of fact had not been made and submitted to the 


jury upon the evidence whether the deed was attested or 


not; and therefore there was no state of facts which rendered 
such direction necessary. ‘This, it appears to us, was a suffi- 
cient reason why the direction should not be then given. If 
it was intended to rely upon that point as a substantive 
ground of defence, it ought to have been taken seasonably 
before the jury, so as to apprise the adverse counsel of it, and 
so that the evidence bearing on the fact could be distinctly 
presented to the jury, with the rule of law applicable to it. 


But the matter being now brought before the court by 


petition, setting forth that there was evidence proper for the 
consideration of the jury, and for them to decide that the deed 
was not attested, and that the counsel for the tenant intended 


to raise that question ; and as the court have authority, upon 
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proper terms, to grant a new trial for any cause, the court 
were disposed, if this point would have been decisive, to con- 
sider it in this stage, and, for that purpose, to take the testi- 
mony of one of the counsel on each side, in regard to what 
took place at the trial. From their testimony, aided by m'n- 
utes taken at the trial, we are satisfied that there was evidence 
proper for the consideration of a jury, and upon which they 
might have found, that the unrecorded deed was not attested, 
and that it was intended to be made a distinct point by the 
counsel for the tenant, but that it was not distinctly made to 
the jury, till after the close of the argument and of the 
charge. 

This opens the question, whether, if the jury had found that 
the deed was not attested by one or more witnesses, they 
ought to have found for the tenant; and this question has 
been now argued in connexion with those before stated. 
This point, we think, depends upon the rules of the common 
law in regard to what is necessary to constitute a-sealed in- 
strument, so as to make it the deed of the party. It was 
argued that several sections of the statute cited, imply that 
the deed has one or more subscribing witnesses. Rev. Sts. 
c. 59, $$ 14—21. But all these clauses apply to a deed to 
be proved, a certificate of which proof is a substitute for 
acknowledgment, to authorize it to be recorded, and thus give 
it complete effect against all the world. This leaves the 
question quite open, what constitutes a deed at common law,. 
the execution and delivery of which shall be good against 
the grantor and his heirs and devisees, and persons having 
actual notice thereof. ‘To such a deed, we think, by the 
common law, the attestation of a witness is not necessary. 
When it is signed, sealed, and delivered by the party, as his 
deed, it takes effect as such. In an early case in Massachu- 
setts, (Perkins v. Parker, 1 Mass. 124,) it was stated by 
Mr. Justice Sewall, a judge, whose deliberate opinions would 
be entitled to the highest respect, that ‘‘a sealed instrument 
must be executed before witnesses, or at least one witness.” 
But it was a suggestion apparently made at the moment, 
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without reference to authorities; an obiter dictum, not con- 
firmed or assented to by the ies judges. 

The rule seems to be well settled by authority, that an 
attesting witness is not necessary to a deed. A deed is a 
writing signed, sealed, and delivered. Co. Lit. 35 6. Finch, 
108. Witnesses are not essential to a deed. Com. Dig. 
Fait, B. 4. Subscribing witnesses are not necessary to the 
validity of a deed. 3 Dane Ab. 354. 4 Kent Com. (3d ed.) 
451. Long v. Ramsay, 18. & R. 72. Cruise’s Digest, tit. 
32, c. 2,$ 60. Garrett v. Lister, 1 Lev. 25. 7 Petersd. Ab. 
664, 665. In cases where there are no subseribing witnesses 
to a deed, the execution may be proved by proving the hand- 
writing of the party. Swirev. Bell,5'T.R.371. 1 Phil. Ev. 
Part II. c 8,$ 1. If, however, a deed purports to be exe- 
cuted in presence of attesting witnesses, then, by a general 
rule applicable to deeds and all other written instruments, the 
attesting witnesses must be called, or their absence accounted 
for. When there are none, the deed is proved by proving 
the hand of the party. Roscoe on Ev. 64, 65. 1 Stark. Ev. 
330. It is stated in many works, that the clause Adis testibus 
was inserted by the scrivener, who put down, in his own 
hand, the names of the persons present at the signing and 
sealing. Co. Lit.6a. 2 Bl. Com. 307. 1 Stephen’s Com. 
459, 460. 

The court are therefore of opinion, that attestation is not 
of the essence of a deed, at common law, and that, when not 
required by the terms of the constitution of a power, or by 
special legislation, a deed is valid, without attesting witnesses. 
At the same time, it is proper to add, that as the attestation of 
witnesses affords such an easy and effectual mode of proof as 
may enable a grantee to supply the want of acknowledgment, 
and obtain the registration of his deed, where acknowledg- 
ment is wanting, and adds greatly to the credit of a deed, 
every conveyancer of common prudence, and every grantee. 
in the exercise of due care, will perceive the propriety of 
having a deed duly attested by witnesses. 

Judgment on the ccd 
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Joun Jounson, Jr. vs. Puineuas Foster, Jr. and another. 


A. and B. gave a bond to C., conditioned to pay C.’s debts: The holder of a prom- 
issury note, made by C., before the date of the bond, brought an action of assump- 
sit, on the money counts, against A. and B., to recover the amount of the note. 
Held, that the action could not be maintained. 


Assumpsir on the money counts, to recover the amount of 
two promissory notes, dated in 1840, signed by the father of 
the defendants, and payable to Eleanor Johnson, or order. 

At the trial in the court of common pleas, before Colby, J. 
it appeared that the plaintiff, in April 1841, was duly appoint- 
ed administrator of the estate of said Eleanor Johnson, and 
that these notes were appraised as part of her property; that 
he settled his final account, as such administrator, in January 
1842, and indorsed said notes to himself, for the purpose of 
transferring the property therein to himself personally ; having 
previously paid to said Eleanor’s heirs at law all which they 
were entitled to receive from her estate. 

The plaintiff gave in evidence a mortgage from the defend- 
ants to their father, dated October 2d 1843, and a bond from 
them, of the same date, conditioned to pay their father’s 
debts. The attorney, who wrote the bond and mortgage, 
testified that when he wrote them, he had said notes in his 
office for collection, and had previously called upon Phinehas 
Foster, Jr. one of the defendants, to pay them; that said 
Phinehas came to his office and examined the notes, and was 
there told that the plaintiff would look to him for payment, 
as his father had divested himself of all his property; and 
that said Phinehas “made little or no answer.” 

The defendants relied upon the cancellation of said bond, 
by an indorsement thereon, made since the commencement 
of this action, by their father. They also gave in evidence 
a release from their father to them, dated March L5th 1845, and 
a new bond, bearing the same date with the other, and with 
—asimilar condition, but executed after this suit was com- 
menced. 
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The judge instructed the jury that the foregoing evidence 
entitled the plaintiff to recover, and a verdict was returned for 
the plaintiff. To these instructions the defendants alleged 
exceptions. 

Perkins, for the plaintiff. A promise by A. to pay B.’s 
debt to C. will support an action by C. against A. Arnold v. 
Lyman, and Hall v. Marston, 17 Mass. 400, 575. Carnegie 
v. Morrison, 2 Met. 401. Felton v. Dickinson, 10 Mass. 287. 
See also Miller v. Miller, 7 Pick. 136. Floyd v. Day, 
3 Mass. 403. Randall v. Rich, 11 Mass. 494. Ainslie v. 
Wilson, 7 Cow. 662. 

Foster, for the defendants. The bond, though made for 
the plaintiff’s benefit, is between other parties; and in case 
of specialties, the suit must be in the name of the party to 
the engagement, though it is otherwise in case of a simple 
contract. The cases cited for the plaintiff are therefore 
inapplicable. The bond raises no implied agreement in favor 
_ of the plaintiff, on which he can maintain an action. No 
consideration moved from the plaintiff for any agreement of 
the defendants to pay him. Molls v. Yate, Yelv. 177 & 
note. Banorgee v. Hovey, 5 Mass. 25. Kimball v. Tucker, 
and Richards v. Killam, 10 Mass. 192, 239. Codman v. 
Jenkins, 14 Mass. 93. Sanders v. Filley, 12 Pick. 554. 
Butterfield v. Hartshorn, 7 N. Hamp. 345. 1 Saund. Pl. & 
Ev. 110. 1Chit. Pl. 4. 22 Amer. Jurist, 20. 

Suaw, C. J. It appears that the defendants gave their 
father a bond with a penalty, conditioned to pay his debts, 
and also a mortgage, as collateral security for the performance 
of that obligation to him. The plaintiff sues as indorsee of 
a note made by the father, and outstanding when the bond 
was given. On these facts, the court are of opinion that the 
action cannot be maintained. It is not distinguishable in 
principle from Sanders v. Filley, 12 Pick. 554, and other 
cases cited for the defendants. 

The verdict is set aside; and a new trial is granted, 
which is to be had in this court, unless the plaintiff becomes 
nonsuit. 
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Cuarues Cusuine & others vs. Wiuuiam C. AYLwIn. 


The provision in the Rev. Sts. c. 62, § 3— that lands acquired by a testator, after the 
making of his will, shall pass tlrereby, if such shall clearly and manifestly appear, 
by the will, to have been his intention — applies to wills made before those statutes 
took effect, as well as to wills made afterwards. 

A testatrix, by a will made in 1834, devised to A. and P., and the survivor of them, 
his executors and administrators, all her property, including expressly the trust 
property which had been conveyed to A. and G. for her use, and the proceeds 
thereof in the hands of A.; said devise being in trust, with authority to A. and P. 
to pay the income to S., her nephew, and to pay the capital to S.’s children, &c. 
after his decease: The testatrix, in 1840, purchased land, but never republished her 
will. Held, that it appeared, by the will, that the testatrix, when she made it, did 
not intend to die intestate, as to any part of her property; that there was no 
reason to suppose that her intention was changed when she purchased land in 
1840 ; and that the land, then purchased, passed to A and P., by her will. 


Wait or entry to recover three undivided fourth parts of 
a tract of land in Lynn. The case was submitted to the 
court upon the following statement of facts and agreement: 

Elizabeth Doane duly made and published her last will, 

on the 30th of April 1834, and a codicil thereto, on the 19th 
of June 1835. In May 1841, she died without issue, leaving 
the demandants (her brother and two of her sisters) and 
another sister her only heirs. In July 1841, her said will was 
duly proved and allowed. At the time of making said will 
and codicil, she owned no real estate. On the 10th of De- 
cember 1840, she purchased the land demanded in this suit, 
and was seized thereof at the time of her death. She did not 
republish her said will after the purchase of said land, nor at 
any time after making said codicil. 

By said will, the testatrix, after ordering the payment of 
her debts, disposed of her property as follows: “ Second. I 
bequeath unto William C. Aylwin and Charles C. Paine, and 
the survivor of them, his executors and administrators, all my 
property, including expressly the trust property which, on my 
marriage, was conveyed to the said Aylwin, and David S. 
Greenough, now deceased, by indentures bearing date the 
seventeenth day of June 1825, and the proceeds thereof now 

in the hands of said Aylwin; but nevertheless in trust, and 
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subject to the following provisions, to wit, to invest the same, 
from time to time, in such stocks, public securities, or mort- 
gages, as my said trustees, or the survivor of them, shall 
think the safest and most productive ; and, as circumstances 
may require, to alter, change, and reinvest the same, and on 
the receipt of the interest or income thereof, to pay over the 
same to my nephew, William Henry Sheafe, half yearly, or 
oftener if convenient. And if the said William Henry Sheafe 
should depart this life, leaving a widow, then to pay out of 
the capital to her the sum of five hundred dollars, and the 
residue to transfer, deliver and pay over, after his death, to 
his children, on their attaining the age of twenty one years, 
respectively, or to the descendants of such as may have 
deceased leaving issue, share and share alike; the descendants 
to take their parents’ share only. But if my said nephew 
should die without leaving children, or the descendants of 
children, then to pay over the remainder of the trust property 
to his brother and sisters, share and share alike, and to the 
children of such as may have deceased leaving issue. Third. 
Should my said nephew desire the purchase of a house and 
land to be made for his own occupation, and in the opinion 
of my said trustees-the same can be judiciously effected, I 
hereby authorize my said trustees, or the survivor of them, to 
take a portion of the trust property for this purpose; never- 
theless, my said trustees shall take conveyances thereof in 
their names, and shall hold the same subject to the like trusts 
as are herein declared of and concerning the trust property 
bequeathed to them. Fourth. Should it so happen that my 
said nephew, William: Henry Sheafe, should die before me, 
without issue, then I give and bequeath all said trust property 
to his brother and sisters, in equal shares, and to the children 
of any who may have deceased. Lastly. Revoking all 
other wills by me made, I direct that the aforesaid trustees 
shall not be held to give any bond for the execution of the 
trusts hereby created, and I do appoint them executors of 
‘nis my last will.” | 

The codicil was as follows: ‘I do hereby annul so much 
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of said will as bequeaths five hundred dollars to the widow 
of my nephew, William Henry Sheafe. In every other 
respect I confirm said will.” 

The parties agree that if the court shall be of opinion that 
the provision in the revised statutes, c. 62, $ 3, extends to 
wills made before its passage, where the testator did not 
decease until afterwards, and that evidence that the real estate 
in question was purchased, in part or in whole, from out of 
the trust fund provided for or alluded to in said will, would 
be competent, as tending to prove the intent of the testatrix, 
then the tenant is to be at liberty to go into evidence, and, if 
necessary, to the jury, upon that point, if the court shall think 
proper so to direct. If the court should be of opinion that 
the said land did not pass under said will and codicil, then 
the tenant shall be defaulted, and judgment entered for the 
demandants to recover possession ; otherwise, the demandants 
shall become nonsuit. 

Paine, for the demandants. The tenant will rely on the 
Rev. Sts! c. 62, § 3, which provide that “any estate, right, or 
interest in lands, acquired by the testator, after the making 
of his will, shall pass thereby in like manner as if possessed — 
at the time of making the will, if such shall clearly and man- 

ifestly appear, by the will, to have been the intention of the 

testator.” But this provision cannot apply to a will made pre- 
viously to the time when those statutes took effect. In Brig- 
ham v. Winchester, 1 Met. 391, the court say, this provision 
“has materially changed the law as to subsequent devises.” 
The following cases seem to be direct to the same point. 
Whitman v. Hapgood, 10 Mass. 437. Ashburnham v. Brad- 
shaw, 7 Mod. 239. Serjeant v. Puntis, Pre. Ch. 77. Gill- 
‘more v. Executor of Shooter, 2 Mod. 310. Attorney G'enerat 
v. Andrews, 1 Ves. sen. 225. 2 Dwarris on Sts. 680. 

If the testatrix had republished her will after the revised 
statutes went into operation, the provision in question might 
have applied to it. But she did not; and the fact of her 
dying after they took effect is not material. This point is 
similar to that which was decided in Osgood v. Breed, 
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12 Mass. 525, where a married woman made a will in her 
husband’s lifetime, and lived two years after his decease, 
without republishing it. It was not allowed as her will. 

By the express words of the Rev. Sts. c. 146, $ 1, all the 
provisions contained in the preceding chapters shall take 
effect and go into operation “from and after the last day of 
April ” 1836. 

The provision in c. 62, $ 3, is in derogation of the common 
law, and therefore should be strictly construed. In Hayden 
v. Inhabitants of Stoughton, 5 Pick. 536, it is said, “it isa 
rule that the heir at law is not to be disinherited, unless such 
appears clearly to be the intention of the devisor.” See also 
Ballard v. Carter, 5 Pick. 114. 

Even if the provision in the Rev. Sts. ¢. 62, $ 3, can extend 
to this will, does the will “clearly and manifestly ” show an 
intention to give after acquired estate? The words are, “all 
my property, including expressly the trust property which, on 
my marriage, was,’’ &c., ‘‘and the proceeds thereof now in the 
hands,” &c. And the gift is to the trustees and their erec- 
ulors and administrators only, and not to their heirs; thus 
apparently showing no intent to pass real estate, or any future 
proceeds of the trust-property. 

The testatrix must be presumed to have known the rules 
of law on this point. However strong her language, she 
knew that her will could not, and therefore must have 
expected that it would not, pass after acquired real estate. 

C. G. Loring & C. W. Loring, for the tenant. The 
Rev. Sts. c. 62, § 3, apply to all wills presented for pro- 
bate after those statutes took effect, and not to such wills 
only as should be subsequently made. ‘That the legislature 
had authority to pass a law affecting all wills subsequently 
proved, though previously made, is shown by several anal- 
ogous cases. Burghardt v. Turner, 12 Pick. 539. Annable 
vy. Patch, 3 Pick. 363. Miller v. Miller, 16 Mass. 59. Hol- 
brook v. Finney, 4 Mass. 568. The intent of the provision 
in question was, to enlarge the power to dispose of property 
by will, by removing a difficulty caused by a technical rule 
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of law, and by effecting the actual intention of the testator. 
And that it was intended to embrace all wills subsequently 
proved appears not only from its language, but also from $ 4, 
which speaks of “every devise of land, in any will hereafter 
made.” 'The use of these words, in $ 4, shows that a studied 
distinction was made between that and the previous section. 
This intention is further shown by the legislative construc- 
tion given to $ 6, which provides that “no will” shall pass 
even personal estate, unless attested by three witnesses. As 
there is nothing to limit this provision to wills subsequently 
made, and it was therefore feared that wills of personal 
property, though executed according to the former law, might 
be held void, the legislature, by St. 1838, c. 2, provided that 
such wills should be allowed, notwithstanding the Rev. Sts. 
c. 62, $ 6. | 

The question now before the court did not arise in Brig- 
ham v. Winchester, 1 Met. 391, and what is there said as to 
the effect of the Rev. Sts. c. 62 on ‘subsequent devises”? was a 
mere dictum. Besides; it is not certain that by “subsequent 
devises ” the court did not mean devises which should take 
effect subsequently to the operation of the revised statutes. _ 

The case of Whitman v. Hapgood, 10 Mass. 437, is not in 


point. The question there was as to the effect of a.subse- 


quent law on the construction of a deed previously executed 
and delivered ; and it was well held, that it was to be con- 
strued by the law which was in force when it was delivered. 
The cases cited from 7 Mod. & 1 Ves. sen. relate to the 
effect of the statutes of mortmain ; and the reason given for 
those decisions is, that it would cause great confusion, if wills 
made before those statutes should be construed in a different 
way, by reason of the statutes, though not affected by the 
statutes. 

Nothing was decided in the case cited from 2 Mod. except 
that the statute of frauds did not take away a right of action 
which accrued before the statute went into effect. And the 


reason of the decision in Osgood v. Breed, 12 Mass. 525, was, 


that the will was void ab initio, and therefore could not 
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acquire any vitality, except from the act of the maker after 
she became competent ; and there was no such act. 

The language of this will is sufficiently expressive of the 
intent to convey real estate subsequently acquired: ‘ All my 
property, including expressly the trust property and the pro- 
ceeds thereof.” The law requires only the expression of such 
an intent in the will as to real estate, and such words as, by 
settled usage and law, are considered as expressive of the intent 
as to personal estate. 

If the land in question was purchased with the proceeds of 
the trust fund, then the intent of the testatrix indisputably 
appears in the will, because she specifically devises the pro- 
ceeds of that fund. 

Paine, in reply. The investing of a part of the trust fund 
in real estate (if it was so invested) no more manifests an 
intent to bring the real estate into the fund and under the 
will, than the opposite intent to take so much money out of 
the fund and out of the will. 

Wipe, J. The question in this case is, whether the title 
of Elizabeth Doane passed to the tenant by her last will and 
testament, or descended to her heirs at law. Her will was 
made prior to the revised statutes, and the land demanded was 
purchased by her afterwards. ‘The demandants contend that 
the Rev. Sts. c. 62, $ 3, do not apply to a will previously 
made. But we think there is no sufficient reason for this 
limited construction of the statute. The object of the statute 
was to obviate an inflexible rule of the existing law, which 
had been found to operate injuriously, by defeating, not 
unfrequently, the intention of the testator, however clearly 
expressed ; and there seems to be no good reason why the 
provision should not apply as well to wills made before as to 
those made after the statute, when the will had not taken 
effect, before that time, by the death of the testator. That 
the legislature had the constitutional power to enact such a 


Jaw is not to be denied; and we think that such was their © 


intention. ‘The language is general, and not restricted in its 
application to wills made after the statute. In the next 


Se 


NOVEMBER TERM 1846. 175 


Sweet ». Brown. 


section there is such an express restriction; which is, we 
think, a strong indication of the intention of the legislature 
not to make a like restriction in the former section. 

The remaining question is, whether it appears “clearly and 
manifestly ” by the will that all the property, which the tes- 
tatrix possessed at the time of her death, was intended by 
her to pass by her will. 

We think it is generally true, that when a will purports to 
dispose of the testator’s whole estate or property, the inten- 
tion is to dispose of all the estate or property, of which the 
testator may be the owner at the time of his death; and that 
such intent would be inferred, unless something in the will 
should be opposed to such an inference. In the present will, 
nothing opposed to such an inference is to be found ; but, on 
the contrary, it is confirmed by the disposition made of the 
trust fund. It was manifestly the intention of the testatrix 
to give her whole property to her nephew W. H. Sheafe, and 
his children, and that he should have only the income, and 
that, at his death, the property should be divided among his 
children; and for this purpose the property was given to 
trustees. It is manifest, therefore, that the testator did not 
intend to die intestate as to any of her property. And there 
is no reason to suppose that her intention was changed when 
she purchased the demanded premises in 1840. We have 
therefore no doubt that they passed, by her will, to the tenant. 

Demandants nonsuti. 


Puiuie A. Sweet vs. Eruram Brown. 


A, conveyed to B., by deed, all his right, title and interest in and to certain real 
estate described by metes and bounds, courses and distances, with the usual cove- 
nants of seizin and warranty. Held, that the covenants were limited to the estate 
and interest of A. in the granted premises, and were not general covenants 
extending to the whole parcel described in the deed. 


Tis was an action for breach of the covenants in a deed 
made by the defendant to the plaintiff, dated January 29th 
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1840, giving, granting, selling and conveying to the plaintiff 
certain real estate which was thus described: ‘“ All my right, 
title and interest in and to that parcel of real estate situate 
on Green Street, in Marblehead, and is bounded south-east on 
said street, and north-east on a line from the centre of the 
front yard or garden gate through the middle of the front 
entry, on a straight line to the back part of the dwelling- 
house; then on a diagonal line,” &c. &c. by metes and 
bounds, courses and distances; ‘the front entry of said 
dwelling-house to remain in common for use of the owners 
of said house. The premises are the same this day conveyed 
to said Brown by Joseph Martin.” ‘The covenants in this 
deed were, that said Brown was lawfully seized in fee of the 
aforegranted premises; that they were free of all incum- 
brances; that said Brown had good right to sell and convey 
the same to the said Sweet, and that he would warrant and 
defend the same to the said Sweet, his heirs and assigns forever, 
against the lawful claims and demands of all persons. The 
plaintiff’s declaration alleged a breach of all these covenants. 

The case came before the court on the following report, 
made by Dewey, J. before whom a trial was had: The 
plaintiff contended that the covenants in the deed applied to 
certain specific parcels of real estate particularly described in 
said deed. The defendant contended that the deed only 
conveyed “all the right, title and interest” of the defendant 
in the premises conveyed, and that the covenants extended no 
further. ‘lhe court proposed to rule in favor of the construc- 
tion contended for by the defendant, and the plaintiff there- 
upon consented to become nonsuit, reserving the question for 
the whole court. 

N. J. Lord, for the plaintiff. 

W. Fabens §& Perkins, for the defendant. 

Dewey, J. The action is for an alleged breach of cov- 
enant. The covenants are full and in proper words, and the 
only question is, to what do these covenants apply? ‘The 
plaintiff contends that they attach to the entire parcel of land, 
as described by metes and bounds in the deed, and that 
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the covenants go to the title in the whole land. On the con- © 
trary, the defendant insists that the covenants are of a much 
more limited character ; that the real intent and purpose of 
the deed was to convey all the estate and interest of the 
grantor in the land, and nothing more; and that the covenants, 
properly applied, have reference only to the right and title of 
the grantor in the land, whatever that may be. 

The covenants are in terms general; but in the construc- 
tion of a deed, we are to look at the whole deed, and the 
covenants are to be construed so as to give effect to the 
intention of the parties, so far as it can be done consistently 
with the rules of law. ‘The warranty is of the premises 
which were granted and conveyed by the deed. But that 
was “all my right, title, and interest in and to that parcel of 
real estate situate,” &c. It was not a grant of certain land, 
in general terms, but of his title and interest in such lands, 
and this particularly and fully expressed. 

The warranty must be taken in a limited sense. It must 
be restricted to his title and interest. The covenant here 


attaches to the estate and interest conveyed, and is not a 


general covenant of warranty of the whole parcel, particularly 
described by metes and bounds. Such construction will 
reconcile all parts of the deed, and give effect to each. The 
question now presented is not a new one, but has been directly 
decided. ‘The case of Allen v. Holton, 20 Pick. 458, pre- 
sented a question of construction of a deed entirely similar 
in its terms, where it was held that the covenants were lim- 
ited to the estate and interest of the grantor. See also 
Blanchard v. Brooks, 12 Pick. 47,66. The ruling at nisi 


_ prius was correct, and the nonsuit is confirmed. 
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Joun A. Savary vs. Fourtn Scuoou District 1n 
GEORGETOWN. 


An inhabitant of a school district, who removes therefrom before the district votes 
to raise money for the purpose of erecting or repairing a school house, is not 
liable to be taxed for that purpose, although he was a member of the district oa 
the lst day of May next before the vote was passed. 


Assumpsit to recover the amount of a tax paid by the 
plaintiff. At the trial, in the court of common pleas, before 
Merrick, J. the question was, whether the plaintiff was liable 
to Le taxed as a member of the school district against which 
the action was brought. It appeared that the tax in question 
was assessed in due form, and that a warrant for its collection 
was committed to the town treasurer and collector, who, upon 
non-payment by the plaintiff, issued a warrant of distress 
against him, and delivered it to a deputy sheriff for service, to . 
whom the plaintiff paid the tax upon the warrant, under pro- 
test, and the deputy sheriff immediately paid the same to the 
town treasurer. 

It further appeared, that the meeting of the school district, 
at which it was voted to raise the money which the plaintiff 
was assessed, was called on the 15th of November 1842; that 
the plaintiff occupied a house, and resided in it, within the 
limits of said district, on the Ist of May 1842, and continued 
to reside therein until the Ist of August following, when he 
removed from said district into another house in another school 
district in the same town, where he has since lived and 
iad his home. 

The defendants contended that the plaintiff was liable to 
be taxed for his proportion of the money voted by the district 
to be raised, at their meeting held on the 15th of November 
1842. But the judge ruled that, upon the foregoing facts, 
the plaintiff could not be considered an inhabitant of said 
district, and was not liable to be taxed for any part of the 
money which the district voted to raise as aforesaid. A ver- 
dict was returned for the plaintiff, and the defendants alleged 
exceptions to said ruling. 


NOVEMBER TERM 1846. | 179 
Savary v. School District in Georgetown. 


Perkins, for the defendants. The Rev. Sts. c. 7, $ 16, 
and c. 23, $§ 37, provide that school district taxes shall be 
assessed ‘in the same manner as town taxes are assessed ;”’ 
and by c. 7, $$ 6, 7, 9, town taxes are to be assessed upon 
persons where they are inhabitants on the Ist of May. ‘The 
provision in ¢. 23, § 38, that every inhabitant of a school 
district “shall be taxed in the district in which he lives,” 


‘means, therefore, the district in which he lives on the Ist of 


May. Such would have been the construction of Rev. Sts. 
ce. 20, § 18, as to parish taxes, if there had not been a pro- 
vision, $ 4 of the same chapter, by which persons filing a 
written notice of their having ceased to be members of a 
parish, thenceforth cease to be liable for parish charges after- 
wards incurred. Dow v. First Parish in Sudbury, 5 Met. 
73. No such provision exists for exempting inhabitants of 
school districts, upon their removal into another district. 

Sect. 32 of c. 23 seems to be conclusive of the present 
question. By that section, a town may provide school 
houses “at the common expense of the town,” and raise 
money therefor “at any legal meeting.” If this were done, a 


-man who had removed from the town after the 1st of May, 


and before the meeting, would be liable, by Rev. Sts. c. 7, to 
be assessed his proportion of the money thus to be raised. 
_O. P. Lord, for the plaintiff. For town purposes, persons 
and property are to be taxed where the person is an inhabitant 
on the Ist of May. ‘This is an arbitrary rule, and is not to 
be extended beyond the cases expressly provided for. As to 
school taxes, a person is to be taxed “in the district in which 
he lives.” This brings the present case within the reason of 


_ the case cited from 5 Met. 73, and the case of Taft v. Wood, 


14 Pick. 362. 

Dewey, J. The question here raised is not free from difhi- 
culty. The Rev. Sts. c. 7, $$ 6, 7, 9, seem to provide, by 
express enactment, as the general rule for the assessment of 
taxes, that it shall be, in reference to polls and personal estate, 
in the town where the party shall be an inhabitant, on the 
Ist day of May in each year; and in reference to real estate, 
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to the person who is owner or in possession thereof on the 
Ist day of May ; thus making that precise period of time the 
test, in reference to which all questions as to residence, or — 
ownership of property which is the subject of taxation, are to 
be brought. Such is undoubtedly the rule applicable to all 
assessments of town, county, and state taxes. 

The further inquiry is, whether this provision as to the 
assessing of taxes extends also to taxes assessed upon the. 
inhabitants of school districts, in pursuance of a vote of a 
district raising money. It is contended for the defendants, 
that the Rev. Sts. ¢. 7, $ 16, and c. 23, $ 37, require that all 
taxes upon members of school districts shall be assessed in 
like manner as town taxes are assessed, and according to the 
rules prescribed in the seventh chapter. ‘These general pro- 
visions certainly exist ; but whether they embrace every pro- 
vision, in their application to school district taxes, is the point 
we are now called upon to decide. Are such taxes to be 
assessed upon all persons, inhabitants of such school districts 
on the Ist day of May preceding the assessment of the tax, 
irrespective of the time when the money was voted by the 
district, and of the change of residence or removal from the 
district after the lst of May, but before the holding of the 
meeting of the school district, and the voting to raise such 
sum of money? ‘Town taxes are annual taxes, regularly 
assessed each year; and in reference to them a fixed period, 
as that of May Ist, will probably do nearly equal justice to 
all concerned, and especially will secure every individual from 
double taxation, by two different towns, in the same year. But 
school district taxes are, comparatively, infrequently assessed. 
They are not annual taxes, and are levied only for the purpose 
of erecting or repairing school houses, and. furnishing neces- 
sary articles for the use of schools. They are usually levied 
only at long intervals, and therefore not to be equalized or 
more equitably proportioned by a reference to the Ist of May 
previous, as the period of inhabitancy in the district. Unless 
the statute is imperative on the subject, there seems to be no 
good reason for subjecting a party to the payment of a tax, 
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who has in good faith removed from the district before the 
district has voted to raise the money. 

In construing the Rev. Sts. c. 7, $$ 6, 7, 9, we are also to 
give effect to c. 23, $ 33, which requires that “in raising and 
assessing money in the several school districts, every inhab- 
itant of the district shall be taxed in the district in which he 
lives.” It seems to us that the most reasonable construction 
of the various provisions of c¢. 7, on this subject, would he to 
hold that the provisions of law regulating the assessment of a 
school district tax are not, in all respects, entirely similar to 
those for assessing town taxes, and that the provisions of 
$$ 6, 7, 9, before referred to in reference to inhabitancy on 
the Ist of May, do not necessarily include assessments. of 
school district taxes. These taxes are to be assessed upon 
the same general principles as town taxes; and the valuation 
of the polls and estates on the Ist day of May will be the 
valuation in reference to which the tax is to be assessed; 
subject, however, to the further provision, that no person is 
to be assessed who was not an inhabitant of the district when 
the money was voted by the district. In this way, we give 
proper effect to c. 23, $¢ 33. The rule will be equitable and 
reasonable in exonerating those persons who may have been 
inhabitants on the Ist day of May previous, but who may 
have removed from the district before the money was granted. 
The construction given by this court to St. 1826, c. 143, in 
the case of Taft v. Wood, 14 Pick. 362, has some bearing 
upon the present question. ‘That statute also required assess- 
ments upon members of a school district to be made in 
the same manner as town taxes are assessed — upon polls and 
estates. ‘The poll tax had been assessed there in a sum 
higher than was authorized by law in the assessment of town 
taxes; and it was contended that it was therefore invalid, and 
in violation of the general law regulating the assessment of 
town taxes. But the court held that the tax was valid, upon 
the ground that the provision in reference to a limitation in the 
amount of the poll tax was not applicable to school district 
taxes; and principally for the reason that such taxes were 
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only assessed at long intervals and for very limited objects, 
which would seldom require grants of money, while town 
taxes were annually assessed, and might reasonably require 
provisions not applicable to school district taxes. 

The court are of opinion that this tax was illegally assessed 
upon the plaintiff, and that he is entitled to recover back the 
amouwit of the tax thus assessed, and paid under a warrant of 
distress against him in the hands of an officer. 

Exceptions overruled. 


INHABITANTS OF ANDOVER vs. EBENEZER Sutton & others. 


The remedy for a town against a mill owner, who overflows a road which the town 
is by law obliged to repair, and does repair, is by an action on the case, and not 
by a complaint under the Rey. Sts. ec. 116; and in such action the town is entitled 
to recover the expense incurred in repairing the road, with interest from the time 
of demanding payment from the mill owner, but is not entitled to recover the 
costs of an indictment against the town for not seasonably repairing the road. 

A mill owner placed a dam across the outlet of a pond, and thereby caused the 
water to overflow a road near the bank of the pond: The town, that was obliged 
by law to repair the road, repaired it, and caused a bank wall to be built upon the 
shore of the pond, out of the line of the road, to stop the washing away of the 
bank, and to protect the road against the action of the water, which would other- 
wise have soon reached the boundary of the road: Held, in an action by the town 
against the mill owner to recover the expenses of repairing the road, that the 
expense of building the wall might be recovered of the defendant. 


T'HIs was an action of trespass upon the case, to recover 
expenses paid by the plaintiffs in repairing a highway, and 
was submitted to the court upon the following statement 
agreed upon by the parties: 

“The defendants are owners of mills situate upon Coche- 
chewick Brook, which flows from the Great Pond in Andover 
to Merrimack River. For the purpose of forming a reservoir 
of water for the use of their mills, the defendants, in 1837, 
erected, and have continued to this time, a dam across the 
meadows below the outlet of said pond, and thereby raised 
and kept up the water in the pond several feet above its 
natural height. The highway in question was located by 
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the shore of the pond. ‘The water, so raised by the defend- 
ants’ dam, flowed and washed said highway, and occasioned 
the defects and expenses which are the foundation of this 
action. ‘The plaintiffs are bound to keep this highway in 
repair, and have been twice indicted and compelled to pay 
costs and make repairs for defects therein caused by the water 
raised by the defendants’ dam. ‘The plaintiffs gave notice 
to the defendants of said defects, and of the intention to repair, 
before the repairs were made, and also demanded payment of 
the expenses from the defendants, before this suit was brought; 
and the defendants refused payment. The expenses incurred 
by the plaintiffs, in making said repairs, were nécessary and 
proper for them to incur. Part of the costs of repair was 
paid for building a bank wall upon the shore of the pond, out 
of the line of the location of the highway, to stop the wash- 
ing away .of the banks of the pond, and to protect the road 
against the action of the water. In those places where the 
wall was so built, the water was wearing away the banks of 
the pond, so that it would probably soon reach the boundary 
of the road, unless prevented. The plaintiffs claim to 
recover the following items of expense, which have been paid 
by them in this behalf, with interest from dates of payment : 
Cash paid Samuel F. Barker, $588-75. Expenses of com- 
mittee, $47-50. Cost of indictments, $45:04. Total, $681-29. 
If the plaintiffs are entitled to recover in this action, judg- 
ment is to be rendered for them, as the court shall direct ; and 
if the parties cannot agree upon the sum, the court may 
appoint an assessor to determine the same. If the plaintiffs 
are not entitled to recover any of said items, then judgment 
is to be rendered for the defendants.”’ 

Hazen, for the plaintiffs. The cases of Commonwealth v. 
Stevens, 10 Pick. 247, and Commonwealth v. Fisher, 6 Met. 
433, show that the flowing of a road by mill owners is an 
unlawful and indictable act. And this action is well brought 
to recover the money which the plaintiffs have paid in conse- 
quence of the defendants’ unlawful act. Inhabitants.of China 
v. Southwick, 3 Fairf. 238. Shaw v. Cummiskey, 7 Pick. 
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76. Inhabitants of Lowell v. Boston & Lowell Rail Road, 
23 Pick. 24. 

The mill act (Rev. Sts. c. 116) applies only to owners of 
land, and does not reach this case. The plaintiffs do not own 
the land that is flowed; and if they had proceeded on that 
act, the defendants might have defended by showing that the 
plaintiffs had no estate or interest in the land. Inhabitants 
of Calais v. Dyer, 7 Greenl. 155. 

J. P. Rogers, for the defendants. The plaintiffs cannot 
maintain this action; their only remedy being under Rev. Sts. 
c. 116. Before the passing of those statutes, none but the 
owner of land could have the remedy provided by St. 1795, 
c. 74. But by Rev. Sts. c. 116, $ 4, an enlargement of the 
claim is made ; probably for the purpose of providing for the 
cases which were held, in 7 Greenl. 155, and in Johnson v. 
Kittredge, 17 Mass. 76, not to be within the former statutes. 

The decisions in 10 Pick. 247, and 6 Met. 433, that mull 
owners cannot levy a nuisance, do not remit injured parties to 
their common law rights. 

Husparp, J. The right to recover the money demanded 
in this case, or any part of it, is denied by the defendants, on 
the ground that if the plaintiffs have any remedy, it is by 
complaint under c. 116 of the Rev. Sts. for the erection and 
regulation of mills, and not by an action at common law. 
The first section of that chapter provides that “any person 
may erect and maintain a water mill, and a dam to raise water 
for working it, upon and across any stream that is not navi- 
gable, upon the terms and conditions, and subject to the regu- 
lations, hereinafter expressed.’’ 'The fourth section provides 
that ‘any person, whose land is overflowed or otherwise 
injured by such dam, may obtain compensation therefor, upon 
his complaint before the court of common pleas for the county 
where the land or any part of it lies, provided that no com- 
pensation shall be awarded for any damage sustained more 
than three years before the institution of the complaint.” 
The thirtieth section provides that “no action shall be sus 
tained at common law, for the recovery of damages for the 
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erecting, maintaining or using any mill or mill dam, except 
as is provided in this chapter;” and the case provided for 
seems to be that stated in $ 24, which authorizes an action 
of assumpsit or debt against the mill owner, for the annual 
compensation or gross damages awarded, and payment of 
which, by $ 25, may be enforced by a sale of the premises. 
The St. of 1824, c. 153, $ 3, had this provision: ‘* When any 
jury shall be summoned under the said acts,” (Sts. 1795, 
c. 74; 1797, c¢. 63; 1799,c. 78; 1814, c. 173, &c.) “to assess 
damages to any person, the jury may take into consideration, 
in their assessment, any other damage occasioned to such 
person, as well as the damage to the land overflowed, and in 
offset thereto (if any there be) any benefit which may result 
to the complainant by reason of the mill dam complained of.” 

The laws providing for the erection and support of mills 
have ever been a subject of interest in Massachusetts. Origi- 
nally, when the inhabitants were few, and their means of 
erecting expensive works were small, the erection of a mill 
was a great public benefit; and those who were willing to 
incur the expense were considered as public benefactors 
Those who undertook the erection of a mull were permitted 
to select a site and flow the lands necessary for that purpose. 
Afterwards, provision was made to compensate the owners of 
the adjoining lands for the injury sustained by the flowing of 
the meadows; and from time to time, with the increasing 
population and growing business of the Commonwealth, addi- 
tional statutes have been passed, to secure the right of flowing, 
for the erection and maintenance of mill power, and more 
satisfactorily to indemnify those whose lands might be inju- 
riously affected by the overflow of the water. The revised 
statutes, on this subject, rather combined the then existing 
statutes, than introduced any new legislation. And while 
they modified some of the proceedings, and reduced the regu- 
lations respecting claims for flowing to a more complete 
system, they neither introduced any new principle, nor made 
any marked alteration in respect to the rights of mill owners 
and land owners. ‘The objects of the statute are threefold: 
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To provide for the erection of mills and the raising of a head 
of water to work them; to secure the respective rights of the 
several owners of mills and mill power, on the same stream ; 
and to furnish an indemnity to land owners, by other remedies 
than those given by the common law. 

In regard to damages occasioned by the overflowing of 
lands, the statute looks solely to the protection of the rights 
of the land owrer; and though extensive in its provisions as 
vv the use of the water and the manner of compensation for 
the damages occasioned by such use, it does not reach 
beyond such mutual objects, nor extend to cases not within 
its purview or intent, although such cases may appear to be 
embraced within the letter of it. And in cases of damage 
occurring, which are not within the purview of the statute, 
the remedy at common law, for the injury sustained, is not 
taken away; and this remedy may be sought either by an 
action on the case, or by indictment, according to the nature 
of the injury complained of. The right to maintain an action 
on the case was decided in Johnson v. Kittredge, 17 Mass. 76, 
by the ruling upon the first plea in bar in that case, which 
was a complaint, under the statutes, for flowing land, and a 
prayer for a jury to ascertain and increase the damages beyond 
the amount formerly awarded and adjudged. ‘The respond- 
ents pleaded in bar, that a warrant ought not to issue, because 
the injury, if any, which the complainant had sustained, had 
happened by their keeping up their dam, and flowing the 
water higher than the dam, at the time of the judgment, 
would permit, and that the remedy for the supposed injury 
should be by action at common law. ‘To this plea the com- 
plainant demurred; and the court, in giving their opinion, 
say, ‘‘for this injury, it is said, the only remedy is by action 
at common law. No sufficient answer has been given to this 
objection, which seems to be founded on the true construction 
of the statute.’”’” This decision, it was said by the present 
defendants’ counsel, being before the revised statutes were 
passed, is not conclusive, inasmuch as § 4 of c. 116 of those 
statutes has provided, that “any person,’’&c. But the court 
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have lately decided, in Hill v. Sayles, (ante, 142,) where a 
similar cause of damage was complained of, that an action on 
the case will lie, because the statute has made no provision 
for an injury thus sustained, and because it was not the inten- 
tion of the framers of the statute to deprive an injured party 
of redress for an injury for which a remedy existed at com- 
mon law, without providing another mode of relief. The 
statute operates upon every case within its provisions, and 
turns the party round to his remedy under it; but when a 
case arises that is not provided for, the common law still fur- 
nishes the appropriate mode of redress. 

In cases where a prosecution in the name of the Common- 
wealth is the proper remedy for the injury committed, the court 
will sustain an indictment for the punishment and consequent 
removal of the nuisance. In Commonwealth v. Stevens, 10 
Pick. 247, the court held, that the provisions of the statutes 
for the support and regulation of mills could not be so con- 
structed as to justify or excuse the erection of a dam in such a 
manner as to overflow a public highway, and there render it 
impassable. The mischief, which the mill acts were intended 
to guard against, was the expense and vexation arising from 
a multitude of actions for damages, to be brought by private 


owners of lands. All the provisions of those acts show that 


such was the intent of the legislature. 'There being no pro- 
vision for an indemnity to the public, it seems manifest that 
no encroachment on the public rights was intended to be 
sanctioned. And the same doctrine was maintained in Com- 
monwealth v. Fisher, 6 Met. 433, where the learned counsel 
for the defendant did not contend that the revised statutes 
had made an alteration in the law as declared in Common- 
wealth v. Stevens. 

The facts agreed upon in the present case are similar to 
chose in the cases above cited, and would have susta‘med an 
indictment against the defendants for a nuisance in overflow- 
ing the road. ‘The plaintiffs, however, did not apply to the 
grand jury to indict the defendants, but repaired the damages 
which they were, in the first instance, called upon to make 
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good; and the.question now is, whether they can maintain 
this action on the case, or must resort, for redress, to the 
statute regulating mills. 

It is argued, that § 4 of Rev. Sts. c. 116, will embrace the 
plaintiffs within its terms, and, consequently, that the statute 
must be resorted to. ‘The words are, as we have already seen, 
“any person, whose land is overflowed, or otherwise injured,” 
&c. It is said, that a person otherwise injured, means a per- 
son who was not the owner of the land; and that “ persons,”’ 
by Rev. Sts. c. 2, $ 6, may include a corporation, or body 
politic, and that the words ‘otherwise injured” enlarge the 
remedy given by c. 116. But we are of opinion, that the 
same provision, in somewhat different language, was con- 
tained in St. 1824, c. 153, § 3, which has been already quoted. 
And in Rev. Sts. c. 116, $ 4, provision is made for further 
injury than is caused by mere overflowing of land; but 
it is, we think, an injury to the person owning the land 
that is flowed, and not an injury to a person not an owner 
thereof, nor interested in it. The word “ person” may, or 
may not, apply to a corporation. ‘That depends on the fact, 
whether a corporation is the owner of the land injured. 

The mill act is made to give privileges to mill owners, and 
to confine to the statute remedy the claims of land owners 
for injuries provided against. But further than that it does 
not extend the law. In the case at bar, the plaintiffs are not 
the owners of the land over which the road in question passes, 
nor are they, as a corporation, the owners of an easement. 
It is a public highway, in which every citizen has an ease- 
ment, and no one to the exclusion of another. The town, in 
the distribution of the public burdens, is bound to maintain 
that portion of the highway which is within its territorial 
limits; but, in its corporate capacity, it neither owns the soil 
or the easement. It hasno private rights, which are protected 
by the statute, or are within its purview or intent. But the 
town has sustained a damage in being compelled tu repair the 
defect caused in the road by the act of the defendants in 
erecting their dam, and raising their head of water, and 
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overflowing the road, without making proper provision for the 
road, by bridging it, or by raising it, and making convenient 
sluice-ways through it. They have received the benefit from 
raising the head of water; and by doing the damage com- 
plained of, at the expense of the plaintiffs, who were com- 
pelled by law to repair the road, they are, by force of the same 
law, liable to make good the damage which the plaintiffs 
have sustained by their act. And we are of opinion that this 
is an injury for which an action of the case will lie. It was 
a wrongful act of the defendants, and the plaintiffs have sus- 
tained a direct damage from it. ‘The plaintiffs come within 
the well known principle, that for every wrong done to a 
person a remedy is provided. Bac. Ab. Actions in General, B. 
Whenever a nuisance is injurious to a private individual, the 
law affords him relief, though the nuisance is also a public 
one. Shaw v. Cummiskey, 7 Pick. 76. And we think the 
right to maintain the present action rests on similar principles 
with that of Inhabitants of Lowell v. Boston §& Lowell 
Rail Road, 23 Pick. 24. There certain persons recovered 
damages against the town of Lowell for a defect which was 
caused in a highway by the rail road corporation in making 
their road; and the court decided, that the town might 
recover, in an action on the case, against the corporation, an 
indemnity ; the parties not being in pari delicto; but not 
double damages, nor the costs of the action against the town. 

We are of opinion that the present plaintiffs are entitled 
to recover the items of expense directly incurred by them in 
repairing the road. As the case finds that the bank wall, 
though beyond the line of the road, was necessary for secur- 
ing the road from the like injury, by the constant action of 
the water upon the bank near the road, the expense incurred 
in building the wall is incidental to the repairs of the road, 
and may be considered a part of them. 

The costs paid by the plaintiffs, on the indictments against 
tuem, are not recoverable; not being expenses incurred in 


repairing the road. They were incurred in consequence of 


the plaintiffs’ neglect of duty ; and for that the defendants are 
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not responsible. The indictments were not processes for the 
repairing of the road, but for the plaintiffs’ neglect in not 
repairing it. The costs of the action against the plaintiffs in 
the case above mentioned, in 23 Pick. 24, were not allowed to 
be recovered in their suit against the rail road corporation. 

Interest is to be computed from the time of the demand 
made on the defendants. 


MicuaeL Wuitney & another, Executors vs. Joun 8. Tyten 
& another. 


The maker of a note for three thousand dollars, payable in one year, with interest 
semiannually, paid a bonus of ninety dollars, at the time of giving the note, and 
also made one semiannual payment of interest before the note became due: In 
an action on the note, the jury found that the contract was usurious, and that the 
amount of the usury was ninety dollars. Held, that the forfeiture to be deducted, 
under the Rey. Sts. ec. 35, § 2, was eight hundred and ten dollars, being threefold 
the amount of the bonus and of the lawful interest for one year. 


Tuts action was brought by the plaintiffs, as executors of 
the will of William Leach, to recover the amount of a prom- 
issory note for three thousand dollars, dated October 6th 
1836, and signed by the defendants, payable to the plaintiffs’ 
testator, or order, in one year, with interest semiannually. 
The writ was dated October 4th, and was served Octo- 
ber 5th 1845. 

On the trial in the court of common pleas, on the 7th of 
April 1845, before Wells, C. J. it appeared that, at the time 
of the negotiation of the loan, for which the note was given, 
a bonus of three per cent. (ninety dollars) was paid by the 
defendants to the testator, and that one semiannual payment 
of interest was made before the note became due. 

The jury were directed, among other things, to inquire 
whether the contract was usurious, and if so, what was the 
amount of the usury; and they having found that the con- 
tract was usurious, and that the amount of the usury was 
ninety dollars, they were then directed by the judge to return 
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a verdict for the defendants, on the ground, that the forfeiture 
to be deducted from the plaintiffs’ claim, on account of the 
usury, was greater in amount than the whole sum due on the 
note. ‘The jury rendered their verdict accordingly ; and the 
defendants filed exceptions. 

S. #. Guild, for the plaintiffs, argued, on the authority of 
Sumner v. Williams, 1 Met. 398, that the jury should have 
been directed to render a verdict for thirty six hundred and 
thirty seven dollars and fifty cents, which sum was the 
amount of the principal of the note, three thousand dollars, 
and interest thereon for eight years and fifteen days, viz. 
fourteen hundred and forty seven dollars and fifty cents, de- 
ducting the sum of eight hundred and ten dollars, which 
last sum was threefold the amount of the bonus, ninety 
dollars, and of the first year’s interest, one hundred and eighty 
dollars. 

Park, for the defendants, contended that the ‘‘amount of 
the whole interest reserved or taken’ was fifteen hundred 
and thirty seven dollars and fifty cents; being the sum of the 
interest paid and due on the note, according to its terms, 
fourteen hundred and forty seven dollars and fifty cents, and 
of the bonus, ninety dollars; and that as threefold this amount, 


viz. forty six hundred and twelve dollars and fifty cents, 


exceeded the principal and interest due on the note, the ver- 
dict was rightly found for the defendants. Parker v. Biglow, 
14 Pick. 436. 

Suaw, C. J. In the present case, it appears that at the 
time of the original loan of three thousand dollars, the sum 
of ninety dollars, by way of bonus or premium, was either 
deducted out of the three thousand dollars, or paid by the 
borrower to the lender, and thereupon a promissory note was 
given for the full sum of three thousand dollars, payable in 
one year, with interest semiannually. This having been 
found to be usurious, the only question is, what sum, by force 
of the Rev. Sts. c. 35, § 2, is to be forfeited and deducted. 
As the law then stood, it directed that the plaintiff should 
forfeit threefold the whole interest reserved or taken. On the 
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part of the defendant, it is contended, on the authority of 
Parker v. Biglow, 14 Pick. 436, that interest should be com- 
puted down to the time of the trial, and three times the 
amount, thus found, deducted. On the part of the plaintiff, 
it is insisted, that only the interest stipu’ated for and con- 
tracted to be paid, should be thus computed, trebled and de- 
ducted, on the authority of the case of Sumner v. Williams, 
1 Met. 398. Since the decision of the latter case, another 
has occurred, involving the construction of this statute, in 
which the distinction is taken between interest reserved or 
taken, and interest paid by the borrower or received by the 
lender. Brickett v. Minot, 7 Met. 291. 

The terms “reserved or taken” are held to include interest, 
contracted for or stipulated to be paid, or actually paid at the 
time of the original loan, and as a part of the transaction ; 
whereas the terms ‘“‘ paid and received” are held to apply to 
money paid for forbearance and giving day of payment, upon 
a contract originally not usurious. In this respect, this ease 
qualifies a remark made in giving the opinion in Sumner v. 
Williams, not, however, material to the decision, that the 
word ‘taken ” applies only to interest actually received for 
forbearance. It may sometimes so apply, but we are satisfied 
that, as used in the statute, in connexion with the word — 
“reserved,” it means interest originally paid or contracted to 
be paid, by which the contract is rendered usurious, and not 
to usurious interest subsequently received for forbearance on a 
contract orizinally free from a usurious taint. By the statute, 
the forfeiture is to be threefold the interest reserved or taken. 
The forfeiture is to take place in an action brought on a 
contract or assurance for the payment of money, with interest 
at a greater rate than six per cent. When a note is payable 
on demand with interest, or at a certain day, with interest 
after, till paid, then the payment of interest, during the whole 
time the note has to run, and until the principal is paid, is 
stipulated for, and, according to the terms of the statute, 
‘‘reserved.”? But when interest is given in making up.judg- 
ment on a note when not stipulated for, as upon a note paya- 
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ble at a day certain, though called interest, it is, in effect, 
damages for the detention of the debt, and is fixed at six per 
cent., because that rate is fixed by law as the rate of interest 
when it is not fixed ny contract. Oriental Bank v. Tremont 
Ins. Co. 4 Met. 1. 

When a bonus is deducted out of the original loan, so that, 
in effect, the note is given for a larger sum than that actually 
advanced, then a stipulation to pay interest on the face of the 
note is a stipulation to pay interest at a higher rate than six 
per cent. on the sum actually advanced, and would of course 
be a usurious contract. But if such note were payable at a 
day certain, the contract would be to pay usurious interest 
to that time, and no longer; and to that extent it is interest 
‘reserved ;”? but as all interest beyond that time, as it is 
usually computed from the time a note falls due till the time 
of trial, being given by way of damages for detention of the 
debt, it seems to follow as a necessary consequence, that 
damage must be computed, not on the nominal amount of the 
note, but on the sum actually advanced, when that is proved. 

Perhaps this view of the true construction of the statute 
will not perfectly reconcile the cases which are supposed to 
be conflicting ; but we think it will go far towards it. The 
ease of Parker v. Biglow, 14 Pick. 436, was upon a usurious 
note, payable on demand. Of course that was a promise to 
pay interest until the principal should be paid. The only 
point, therefore, was, whether the usurious interest should stop 
at the date of the suit, which, to many purposes, is taken to 
be a demand, or whether the contract should be considered in 
force, so that the interest should be brought down to the time 
of the trial. 'The court adopted the latter as the ground of 
their decision. But in the same case, it was held, that the 
interest to be allowed to the plaintiff for the delay of this 
judgment, whilst the case was under advisement, should be at 
six per cent.; because it resulted from no contract of the 
parties, but from an equitable rule of law, in assessing dam- 
ages for the detention of a debt. 

Assuming, as the court did in that case, that the interest, 
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to be computed by the jury down to the time of rendering 
their verdict, is the interest stipulated for by the contract, 
and not damages allowed for the detention of the debt, by an 
equitable rule of law, independent of the contract, then that 
decision is quite in harmony with the subsequent one of 
Swmnner v. Williams, 1 Met. 398. It does not distinctly 
appear in the preceding case of Brigham v. Marean, 7 Pick. 
40, whether the note was payable on demand or not; but it 
may be presumed that it was; and if so, the same remarks 
apply to it. 

But if the cases are not entirely reconcilable, the court are 
of opinion that the present case comes exactly within the 
case of Sumner v. Williams, 1 Met. 398, and must be gov- 
erned by it. It isa note payable at a day certain, to wit, in 
one year with interest; and there is no stipulation for the 
payment of interest for any further time. 

The sum of ninety dollars was taken upon the original 
contract as a bonus, or interest in advance, and rendered the 
note usurious. The promise was to pay in one year, with 
interest semiannually ; so, at the end of the first half year, 
there was a promise to pay ninety dollars, and at the expira- 
tion of the last half year ninety dollars. Beyond that there 
was no interest “reserved or taken.” These added make 
two hundred and seventy dollars, and this trebled is eight 
hundred and ten dollars, which, we think, is the sum to be 
deducted from the principal and interest due on the note. 

It affords some satisfaction to consider that this question 
has become comparatively unimportant, by S¢. 1846, c. 199, 
by which it is provided that the plaintiff shall forfeit threefold 
the amount of the interest unlawfully reserved or taken, and 
n? more. 

Verdict set aside, and new trial gianted 
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Joun Baker, Jr. vs. Humpurey Lakeman. 


In an action on the Rev. Sts. c. 19, § 6, to recover double the value of a partition 
fence erected by the plaintiff, after the defendant’s refusal to erect it, the defend- 
ant cannot defeat the claim by showing that an assignment of his share of the 
fence in question was made by fence viewers under a mistaken belief of himself 
and the plaintiff as to the true division line of their lands, and that a part of the 
land on which the fence was made was afterwards adjudged to be the property ot 
the plaintiff. 

In such action, the adjudication, by the fence viewers, that the fence erected by the 
plaintiff is sufficient, is conclusive on the defendant, and cannot be impeached 
by evidence tending to show that the fence was insufficient. Nor can the de- 
fendant show, in defence, that the plaintiff’s own fence was insufficient, when he 
applied to the fence viewers to survey the defendant's fence. and determine as to 
its sufficiency. 


Assumpsit for money laid out and expended. The action 
was brought to recover double the value of a partition fence 


‘built by the plaintiff, after fence viewers, pursuant to the Rev. 


Sts. c. 19, had directed the defendant to build it, and he had 
neglected so to do. 
At the trial in the court of common pleas, before Wells, 


C.J. it appeared that the plaintiff and defendant were occu- 


pants of adjoining lands in Ipswich, and that, in 1827, a 
division of the line between them was made in writing by 
fence viewers, who assigned to each party his share of the 
partition fence. ‘The defendant offered to prove that both 
parties then believed that they owned, on their respective 
sides of this line, down to low water mark, and that since 
that assignment, it had been decided by the supreme judicial 
court, (Brown v. Lakeman, 15 Pick. 151, and 17 Pick. 444,) 
that all the land lying between high and low water mark, on 
the defendant’s side of said line, was and is the property of 
the plaintiff, and that the aforesaid division and assignment, 
in accordance with the rights of the parties, as then believed 
to exist, are not lega. nor equitable, nor binding on the de- 
fendant. But the judge ruled that the evidence was inad- 
rnissible. 

It also appeared that, in 1843, the plaintiff complained to 
she fence viewers of Ipswich that the defendant refused to 
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repair his part of the aforesaid partition fence ; that the fence 
viewers, after due notice to the parties, surveyed the defend- 
ant’s fence, determined that it was insufficient, signified the 
same to the defendant in writing, and directed him to repair 
or rebuild the fence within ten days; that the defendant 
neglected to repair or rebuild the fence within the time thus 
prescribed ; that the plaintiff afterwards rebuilt it; that the 
fence viewers adjudged it to be sufficient, and gave a certifi- 
cate of the value thereof, under their hands ; and that the 
plaintiff, more than one month before this action was com- 
menced, demanded of the defendant double the sum ascer- 
tained by the fence viewers to be the value of the said fence, 
together with the fence viewers’ fees, 

The defendant offered to prove that the adjudication of the 


fence viewers that the fence built by the plaintiff was legal 


and sufficient, was incorrect and untrue; that some part of 
the soil, on which this fence was built, was boggy and 
muddy, and some part of it shifting sand, and that said fence 
was in no respect legal and sufficient. But the judge ruled 
that the adjudication and return of the fence viewers were 
conclusive, so far as they were made bona fide, and that their 
judgment as to the value and sufficiency of the fence could 
not be shown to be erroneous. 

The defendant also offered to prove that, at the time when 
the fence viewers were called by the plaintiff and acted, the 
plaintiff’s fence, on his part of the line, was wholly insuffi- 
cient ; and the defendant contended that the plaintiff, before 
he could maintain this action, must show that his own part 
of the fence was sufficient. But this evidence was excluded 
by the judge, and he ruled that it was not necessary for the 
plaintiff to show that his own fence was sufficient. 

The jury fcand a verdict for the plaintiff, and’ the defend- 
ant alleged exceptions to the rulings of the judge. 

N. J. Lord § Holbrook, for the defendant. 

O. P. Lord, for the plaintiff. 

Dewey, J. We think the plaintiff is entitled to judgment 
upon the verdict in-his favor. The exceptions taken to the 
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ruling of the court of common pleas are not sustained. 1. As 
to the first, that the assignment of the respective shares of the 
fence to the several proprietors, in the year 1827, had ceased 
to be binding, in consequence of the subsequent adjudication 
of this court as to certain controverted questions concerning 
the boundaries of the lands of the respective parties, we think 
it untenable. The facts in the case raise no question upon 
the construction to be given to $ 5 of ¢. 19 of the Rev. Sts. 
providing that such assignment ‘shall be binding upon the 
parties and all succeeding occupants,” or to ¢ 15, that in case 
of such assignment, “ the several owners of such lands, their 
heirs and assigns forever, shall erect and support such fences,” 
as applicable to that entire change that would arise from a 
subdivision of the lands, and conveyance in small parcels to 
different individuals; and upon that point we express no 
opinion. 

In the present case, there has been no conveyance, no sub- 
division of the lands, and every thing as to legal title reinains 
as it did at the ime of the assignment and division of the 
fence. J is .rue that there has been a judicial decision as to 
their .egal title in 1827, which has varied the lines of the 
parties and affected their occupation. We do not perceive 
how this can have any legal effect upon the division made in 
1827. If there be any provision for correcting the error, the 
defendant should have availed himself of it. It was the 
existing assignment at the time the plaintiff applied to the 
fence viewers to view the fence and adjudge as to its want 
of repair, and was properly assumed as the division between 
the parties in the various proceedings by the fence viewers. 

2. The return of the fence viewers, adjudging the repairs 
made by the plaintiff sufficient, was properly held by the 
presiding judge as conclusive, and not liable to be impeached 
by evidence tending to establish its insufficiency, and to show 
an error in judgment on the part of the fence viewers. ‘They 
are by statute constituted the tribunal to decide that 
question. 

3. It was not competent for the defendant, upon the trial, 
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to show, in his defence, that the fence of the plaintiff was 
insufficient and out of repair at the time of his application to 
the fence viewers to examine and adjudicate as to the fence 
of the defendant. The same remedy was open to him as to 
the plaintiff, and if a proper case existed, he might have 
availed himself of it concurrently with the other paxty, or 
subsequently, at his election; but for any neglect of the 
plaintif® to keep in repair his part of the fence, the defendant 
must resort to the statute provision of making his complaint 
to the fence viewers. 
Exceptions overruled. 


Isaac Pickarp vs. Wiitu1am F. Howe. 


The notice which a person who impounds beasts is required by Rev. Sts. ec. 113, § 8, 
to give to the owner of them, within twenty four hours, need not state the hour 
of the day when they were impounded. And proof that notice was left in the 
hands of one of the owner’s family, at his dwelling-house, is sufficient to author- 
ize a jury to find that it was left at his place of abode. 

A field driver, who impounds beasts for going at large on a public highway, is not 
pound, by Rev. Sts. ec. 113, § 6, to leave with the pound keeper a memorandum, 
stating the cause of the impounding and the sum that he demands from the 
owner. 

It is no objection to the notice required, by Rev. Sts. c. 113, § 8, to be given by a 
field driver to the owner of impounded cattle, that the field driver’s name is 
signed by another person, if it be done at the field driver’s request. 

In an action of replevin brought against a field driver by the owner of cattle im- 
pounded by him for going at large, the defendant may show in evidence not only 
that he gave the plaintiff the notice required by Rev. Sts. e. 113, § 8, but also that 
he posted notices according to the provisions of §9. But the plaintiff cannot give 
evidence that the cattle were not suitably provided for, or were ill treated in the 
pound. 

A notice given by a field driver to the owner of cattle, that they are impounded for 
going at large on the public highway, is prima facie evidence that they were so at 
large, and puts on the owner the burden of proving the contrary. 

A turnpike is a public highway, within the meaning of Rev. Sts. c. 19, § 22, which 
require field drivers to take up and impound cattle going at large in the public 
highways. 


T'HIs was an action of replevin, brought to try the legality 
of the impounding, by the defendant, of two oxen of the 
plaintiff. At the trial in the court of common pleas, before 
Ward, J. the defendant, to justify the taking and detention 


9 
“ee 
‘oe 
ti 


~ 


NOVEMBER ‘TERM 1846. 19) 
Pickard v. Howe. 


of the oxen, gave in evidence the records of the town of 
Rowley, showing that he was chosen a field driver of that 
town for the year 1844, and was duly sworn into office. He 
also offered in evidence the following notice, said to have 
been left at the residence of the plaintiff within twenty four 
hours of the impounding of the oxen: “To Mr. Isaac 
Pickard. I have taken up, on the eighth day of September 
instant, and impounded in the town pound, under the care of 
Thomas Creasey, pound keeper, one dark red ox, with a slit 
in each ear, brass knobs on horns, and one light red ox, with 
white face and feet, and knobs on the horns, supposed to 
belong to you. Found said oxen running at large, without a 
keeper, upon the public highway in the town of Rowley, and 
for that cause said oxen are impounded. William F. Howe, 
Field Driver of the town of Rowley. September 9th 1844, 
within twenty. four hours.”’ 

To this notice the plaintiff objected, but the judge ruled 
that it was sufficient. 

The defendant then offered in evidence a public notice, 
put up by him in Rowley and the two adjacent towns, in 
which the oxen impounded were described as belonging to 
persons unknown. ‘To this the plaintiff objected. But it 
was admitted; the judge directing the jury that if the de- 
fendant knew the owner, the last notice must be laid aside ; 
and that if the owner was not known to the defendant, the 
first notice must be rejected. It appeared that neither of 
these notices was written or signed by the defendant, but that 
both were written and signed by one Todd, at the request of 
the defendant — the special notice, in the defendant’s pres- 
ence, and the general notice in the absence of the defendant — 
but they were all delivered to the defendant, read by him, 
pronounced by him correct, and then the special notice was 
carried by him to the plaintiff, and the general notice was 
posted up by him. These notices were objected to by the 
plaintiff, but the objection was overruled. 

To prove delivery of notice to the plaintiff, the defendant 
ealled a witness, who testified that he saw the defendant in 
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the forenoon of September 9th, with the notice ; that the de- 
fendant went into the plaintiff’s house, and that the witness 
followed him, and saw the notice in the hands of a girl, the 
daughter of the plaintiff, who said to the witness, ‘ here, do 
you want this paper?’’ to which the witness replied, ‘no, I 
want to be sure that you get it.” He testified that it was 
left in her hands; and it appeared that it was produced at the 
trial by the plaintiff’s counsel, on notice to the plaintiff to 
produce it. ‘The plaintiff objected that this was not suffi- 
cient to show that the notice was left at the last and usual 
place of the plaintiff’s abode; but the judge ruled that it was 
sufficient to go to the jury. 

It was objected by the plaintiff, that the memorandum left 
with the pound keeper by the defendant was not sufficient ; 
but the judge ruled that no memorandum was necessary. 

The plaintiff offered to show that the oxen, after they 
were taken and before they were replevied, were neglected, 
ill treated and injured by the pound keeper; that after they 
had been driven three miles and a half, in a warm afternoon, 
they were put, with seventeen others, in a pound, and had 
neither food nor water for more than twenty four hours; and 
that they had not, at any time, proper food or drink, and 
were injured by bad treatment in the pound. But the judge 
ruled that ‘evidence to show neglect in the pound keeper 
was inadmissible, unless brought home to the defendant.” 

The plaintiff attempted to show that the oxen, when taken 
up, were not in the highway, and offered evidence upon this 
point. The judge instructed the jury that the defendant’s 
notice to the plaintiff was not only prima facie evidence that 
the oxen were in the highway, when taken by the defendant, 
but changed the burden of proof, and that if the jury were 


left in doubt of the truth of the plaintiff’s evidence on this 


point, they must return a verdict for the defendant. 

It appeared that the oxen were taken on Sunday; and the 
plaintiff contended that the defendant could not, as field driver, 
take them on Sunday. But the judge ruled otherwise. 

The evidence was, that the place where the defendant 
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alleged that he took the oxen, was on the Newburyport 
Turnpike ; that the defendant had a lease of the land on the 
side of the turnpike; and that part of the nineteen cattle 
which he impounded were feeding and browsing. The 
plaintiff requested the judge to instruct the jury, that if the 
cattle were feeding by the side of the travelled path of the 
turnpike, upon the herbage belonging to the defendant, and 
not actually on the travelled path, he should have taken them 
damage feasant, and not as being at large. But the judge 
declined so to instruct the jury. 

A verdict was found for the defendant, and the plaintiff 
alleged exceptions to the rulings of the judge. 

N. J. Lord & O. P. Lord, for the plaintiff. 1. The notice 
that was put into the hands of the plaintiff’s daughter was 
insufficient. 'The Rev. Sts. c. 118, $ 8, require that ‘ when 
beasts are impounded, the person impounding shall, within 
twenty four hours thereafter, give notice thereof, in writing, 
to the owner, or the person having the care of them, if 
known,” &c. “which notice shall be delivered to the party, 
or left at his place of abode, and shall contain a description of 
the beasts, and a statement of the time, place, and cause of 
impounding.” . The object of this notice is, first, that the 
owner shall speedily know that his cattle are impounded; and, 


secondly, that he may know whether they are legally im- 


pounded, and whether he must pay damages, &c. or may 
replevy. The notice was uncertain as to the time when the 
cattle were impounded. The words “within twenty four 
hours,” which were put at the bottom of the notice, do not 
prove that the notice was given within twenty four hours. 
The hour of the impounding should have been stated in the 
notice, so that the plaintiff might have seen whether the 
notice was seasonably given. See Penniman v. Cole, 8 Met. 
502. ‘The notices, which were posted up by the defendant, 
in which the cattle were said to belong to some persons un- 
known, cannot be joined with the other notice, in order to 
make out a compliance with the law. The defendant, after 
giving the plaintiff notice that Ads cattle were taken, cannot 
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say that he did not know whose cattle they were. The latter 
notices were not admissible in evidence, after the other notice 
had been admitted. By admitting them, the court, in effect, 
authorized a verdict for the defendant, if part of the jury 
found for him on one notice, and part on the other. 

2. The evidence that the cattle were injured in the pound, 
was wrongly excluded. A private individual, who puts cattle, 
taken damage feasant, into the town pound, is not liable for 
any injury which they may receive from other cattle confined 
there. Brightman v. Grinnell, 9 Pick. 14. But it was held, 
in Adams v. Adams, 13 Pick. 384, that if cattle impounded 
by a field driver are injured in the pound, they may be taken 
from him by a writ of replevin ; he being a trespasser ab.int- 
tio. 'This was before the revised statutes were in force; but 
the language of those statutes is not such as to alter the pre- 
existing law on this point. And if this action can be brought 
against the field driver — that is, if the cattle are in his posses- 
sion — then he is liable for injuries done to them in the pound. 
The Rev. Sts. c. 113, $ 1, require that cattle, taken up by a 
field driver for going at large, shall be impounded in the town 
pound, and be taken care of by the pound keeper. By §$ 14, 
if impounded cattle escape, or are rescued, the field driver, as 
well as the pound keeper, may retake them. ‘The field driver, 
and not the pound keeper, has the possession of the cattle; 
the pound keeper has only the custody of them. By $1, he 
is to furnish them with food and water, ‘‘so long as they are 
detained in his custody.”’ By $§ 8 and 11, certain duties 
are imposed on “the person impounding,” which show that 
he has the legal possession of the cattle. By $ 12, “the 
person who impounded the beasts shall cause them to be 
sold,” &c. Personal property passes by delivery ; and no 
one would be required to sell, who has not possession, so that 
he can deliver. Replevin lies against those only who have 
possession, (Stmpson v. McFarland, 18 Pick. 430,) and can- 
not be brought against the pound keeper, who has ouly the 
custody of the cattle, and is obliged to receive them, but 
against the field driver, who is the wrong-doer. It may be 
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said that this will deprive the keeper of his pay ; but he who 
illegally commits cattle to the pound is liable to the keeper 
for the support of them. 

The plaintiff ’s injury was double. His oxen were unlaw- 
fully impounded, and were abused in the pound. He could 
not replevy them from the pound keeper for the impounding, 
but he may replevy from the field driver for the abuse ; the 
pound keeper being merely his servant. 

3. A memorandum of the cause of the impounding should 
have been left by the defendant with the pound keeper. 
Bruce v. Holden, 21 Pick. 187. A contrary decision was 
made in Wild v. Skinner, 23 Pick. 251; but the former case 
was there overlooked. 

4, A turnpike is not a highway, within the meaning of the 
Rev. Sts. c. 19, $ 22, which direct field drivers to take up 
cattle ‘going at large on the public highways,” and restrain 
them in a town pound, according to the provisions of c. 113. 
See Rev. Sts. c. 2, $ 6, clause sixth. The case of Gilmore 
v. Holt, 4 Pick. 258, which will be cited, on this point, by 
_ the defendant’s counsel, was under Sts. 1799, c. 61, and 1804, 
c. 44, which authorized any town to order and direct that no 
cattle should go at large ‘‘ within the limits of such town,” 
without mentioning highways. The Rev. Sts. c. 19, $ 22, 
mention “public highways,” and “town ways,” and ‘com 
mon and unimproved lands.”? ‘These words have a technical 
meaning, and exclude all places not mentioned. Neither 
highways, town ways, nor common lands, include turnpikes. 

5. The oxen should have been taken damage feasant, if 
they were feeding on the defendant’s herbage; unless he has 
a choice of remedies, which will not be pretended. 

6. It was wrongly ruled, at the trial, that the notice left with 
the defendant’s daughter was not only prima facie evidence 
that the oxen were in the highway, when taken, but also 
changed the burden of proof. ‘There is a difference between 
the memorandum left with the pound keeper and the notice 
left with the party. The former is in the nature of a return 
by a public officer, but not the latter. Private persons, who 
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take up cattle going at large, must give notice to the owner. 
But their act is not official, nor even prima facie evidence. 
The Rev. Sts. c. 113, $ 8, make no distinction between field 
drivers and private persons. If the notice, in this case, was 
evidence, and changed the burden of proof, it was important 
that the hour should be stated in it. Notice is for the benefit 
of the owner of the cattle, and not, like the return of process, 
for the benefit of the officer, and to protect him. 

Perkins, for the defendant. 1. The form of the notice given 
to the plaintiff is such as has been set forth in all the books, 
called “‘'Town Officer,” from Freeman’s, which was published 
in the last century, down to the presenttime. The St. of 1788, 
c. 65, § 4, prescribed no form of notice. It merely directed 
that “the time, placa and cause of impounding” should be 
notified to the owner in writing, when he was known. 
When the legislature require the hour and the minute, as well 
as the day, to be stated in any case, they so direct. See 
Rev. Sts. c. 59, § 24, c. 90, $ 30. “The time,” when not 
otherwise expressed, means the day. Generally, there are no 
fractions of aday. 'The twenty four hours are to commence 
from the impounding, and not from the notice, and the time 
is to be proved aliunde. 'The reason for giving notice is, not 
that the owner of the cattle may know therefrom whether he 
has notice seasonably. Such a reason could not apply to any 
cases, except those in which notice is given to the owner in 
hand. The Rev. Sts. ¢c. 113, $ 9, require the posting of 
uoticy within forty eight hours; and ‘“‘a like notice in some 
public newspaper,” if no owner appears within seven days. 
The exact hour of the impounding must be in the posted and 
printed notices, if it must be in the personal notice. 

The general notice, which was posted, was rightly 
received in evidence; that or the other to avail, as the facts 
should appear. 

2. The evidence of the abuse of the oxen in the pound 
was properly rejected. For that abuse, if there were any, 
the pound keeper alone is answerable. The case of Adams 
v. Adams, 13 Pick. 384, was decided in 1832, before the 
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passing of the revised statutes, and while St. 1788, c¢. 65, 
was in force. By that statute, it was the duty of the person 
impounding cattle to furnish them with food and water. 
And he was not bound to confine them in a public pound. 
By St. 1834, c. 184, $ 4, field drivers were required to im- 
pound cattle, going at large in the public highways, &c. ina 
town pound, and the pound keeper was required to furnish 
them with suitable food and water ; and the provisions of that 


_ statute are reénacted in Rev. Sts. c. 19 and 113. The pound 


keeper is an officer of the law, and not the servant of the 
field driver. The case of Adams v. Adams is therefore 
inapplicable to the present case. 

3. The law does not require that a memorandum should 
be left with the pound keeper, when cattle are impounded for 
being at large. Rev. Sts. c. 113, $ 6, apply only to cases of 
impounding cattle found damage feasant. Wild v. Skinner, 
23 Pick. 251. 

4. The case of Gilmore v. Holt, 4 Pick. 258, settles the 
point, that a turnpike is a highway, within the provision for 


impounding cattle going at large on the public highways. 


5. The cattle being found at large on the highway, it is 
immaterial whether they were feeding on the defendant’s 
herbage or not. 

6. A field driver being a sworn officer, his notice, left with 
the owner of cattle impounded, is clearly prima facie evi- 
dence ; and the burden is on such owner to prove its falsity. 
Bruce v. Holden, 21 Pick. 187. See also Jones v. Stevens, 
5 Met. 373. 

Dewey, J. It is no sufficient objection to the validity of a 
notice left by a field driyer with the owner of the cattle, that 
it does not particularly set forth the hour of the day when 
the cattle were taken up. Such notice must, in point of fact, 
have been given within twenty four hours after the cattle were 
taken up and impounded ; and this fact must be shown by 
competent evidence. ‘This being established, the notice is 
valid, although the hour of the day on which they were thus 
taken up does not appear on the face of the notice itself. In 
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the present case, the notice, as was shown by other evidence, 
was left at the house of the plaintiff, within the twenty four 
hours. It was sufficient that it was left at the dwelling- 
house of the party. The statute does not require a personal 
service upon the owner of the cattle ; and the evidence was 
sufficient to authorize the jury to find that the notice was 
left at the plaintiff’s place of abode. 

The next inquiry is, whether it be necessary for the field 
driver to leave a written notice with the pound keeper, when 
cattle are taken up and impounded for going at large upon 
the public highway. No such notice having been left with 
the pound keeper in the present case, this question becomes 
a material one, and requires a direct decision of that point. 
The question is the more embarrassing, from the circum- 
stance of there having been conflicting opinions held by this 
sourt upon the point. In Bruce v. Holden, 21 Pick. 187, it 
was held that it was the duty of the field driver in such cases 
to file with the pound keeper a written memorandum of the 
cause of impounding, and of his fees and expenses. ‘The 
question, however, arose in that case incidentally, and in 
reference to the effect to be given to such certificate, it being 
contended that it was an official act and to have effect as 
such; and the court so held. This case was decided at the 
sittings in Middlesex, in October 1838. At the October term 
1839, in Norfolk, this question again arose, in the case of 
Wild v. Skinner, 23 Pick. 251. In the discussion of this 
latter case, no reference was made to the case of Bruce v. 
Holden, and the point was treated, both by the court and the 
bar, as an open one. ‘This case presented the question of the 
necessity of such notice directly, the plaintiff contending that 
the detention of the cattle was illegal, because the field driver 
had not left with the pound keeper a memorandum stating the 
cause of impounding, and the damages demanded, according to 
the provisions of Rev. Sts. c. 113, $ 6. In reference to this 
objection, it was held by the court that the duty of the field 
driver did not require such proceedings on his part, and that, 
when cattle are thus impounded, all that he has a right to — 
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demand is his fees, which are regulated by statute, and 
known to the pound keeper ; and as to other damages he has 
no claim for any. ‘This opinion is directly in opposition to 
that previously given in the case of Bruce v. Holden. We have 
found it necessary to reconsider the point ; and the result has 
been, upon further consideration of the proper construction to 
be given to the Rev. Sts. c. 113, $ 6, the court are of opinion 
that this section is not applicable to field drivers who have 
taken up and impounded cattle going at large in the highway 
without a keeper; thus adopting and confirming the decision 
in the case of Wild v. Skinner, and for the reasons stated in 
the opinion pronounced by the court in that case. 

It is no sufficient objection to the legality of the notice 
to the owner, that the field driver also posted up notices in 
Rowley and two adjacent towns, in which notices the cattle 
impounded were described as belonging to some person 
unknown. ‘The field driver might, for the greater certainty 
of giving the proper notice, adopt both methods of notifi- 
cation; and might legally show both at the trial. It is 
enough that proper notice was given to the plaintiff as the 
_ known owner of the cattle. 

It is also sufficient that the special notice to the owner was 
written at the request and under the direction of the field 
driver, and in his presence, and by him taken and delivered 
to the plaintiff, or left at his dwelling-house with his servant. 

Nor would it constitute any sufficient ground for maintain- 
ing the present action, for the plaintiff to show that the cattle 
were not suitably provided for by the pound keeper, or were 
ill treated by him. ‘This action is against the field driver, and 
not the pound keeper. The Rev. Sts. c. 113, $ 1, require of 
the pound keeper, in such cases, the making of all necessary 
provision for the sustenance of the beasts impounded. 

The instruction to the jury was correct, that the notice to 
the plaintiff, given by the field driver, stating that the cattle 
had been taken up, being at large in the highway, was prima 
facie evidence that the cattle were thus at large on the high- 
way, and changed the burden of proof, on that point, upon 
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the plaintiff, if he alleged the contrary. This notice, being 
that required by c. 113, $ 8, was an official notice, and one 
required to be given as well when cattle are taken up on the 
highway bya field driver, as when they are distrained for 
doing damage. ‘The point of controversy in the cases of 
Bruce v. Holden and Wild v. Skinner arose upon the con- 
struction of § 6; both cases assuming that the notice required 
by § 8 must be given in all cases of impounding in the town 
pound. ‘This, being an official certificate, is to be taken to 
be correct, until the contrary is shown. 

No objection arises as to the place where the cattle were 
taken up; a turnpike road being a highway within the 
meaning of the statute restraining cattle from going at large. 
Gilmore v. Holt, 4 Pick. 258. And they were lawfully 
taken up on Sunday. Wild v. Skinner, 23 Pick. 251. 

Exceptions overruled. 


ManasseH Brown vs. Country ComMIssIONERS oF Essex. 


When selectmen refuse to lay out a way, and application is thereupon made to the 
county commissioners to lay it out, they have jurisdiction of such application, and 
may proceed thereon, although the selectmen, in the petition to them, were 
requested to discontinue an old way, (which they had no authority to do,) as well 
as to lay out a new one. 

When a town way is laid out by county commissioners over land which A. has con 
veyed to B. by a deed not recorded, and B. does not make known to the commis- 
sioners his title and claim for damages, although he has an opportunity so to do, 
and they award damages to A. and not to B., a writ of certiorari will not be 
issued, on the petition of B., for the purpose of quashing the commissioners’ 
proceedings. 


Wipe, J. This is a petition for a writ of certiorari to the 
county commissioners to quash their proceedings in laying 
out a road in the town of Ipswich, which the selectmen of 
that town had refused to lay out. ‘To the regularity of these 
proceedings several objections have been made, most of which 
arc formal and technical; and it is a well settled rule that on 
a petition for a writ of certiorari, the court will exercise a 
sound discretion, and will not grant it for mere technical 
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-_ errors, unless it can be made to appear that injustice has been 
done to the petitioner. And this rule is especially important 
in cases relating to highways; as it must, in such cases, be 
presumed that the public convenience required such highways 
to be laid out, and that they would be laid out again, if the 
____ proceedings in laying them out should be quashed for mere 
technical errors. 

It is objected, in this case, that the commissioners had no 
jurisdiction. If they had none, their proceedings would be 
merely void, and there would be no necessity for a writ of 
certiorari to quash them. But we think there can be no 
doubt that the commissioners had jurisdiction and full author- 
ity to lay out and establish the way in question. The objec- 
tion is, that the application to the selectmen was for the 
laying out of a new way and the discontinuing of an old 
_ way, and that the selectmen had no power to discontinue the 
old way. ‘This is true; but they had power to lay out a new 
way, and the town might afterwards discontinue the old way, 
or refuse to allow the new way. ‘The application to the 
_ commissioners was in these terms: “ The petition of the sub- | 
_ scribers, inhabitants of the town of Ipswich, respectfully 
_ shows, that a town way, or private way, from the easterly 
_ end of Baker’s Causeway, so called, in said Ipswich, across the 
marsh easterly to Humphrey Lakeman’s land, at or near the 
_ southerly corner of his lot, called the Gin Lot, is required by 

the convenience and necessity of the habitants of said town, 
and that the old way should be discontinued ; that many of 
said inhabitants have, in writing, requested the selectmen of. 
_ said town to lay out such way, and that said selectmen have, 
_ within one year, unreasonably refused and neglected to lay 
out the same. ‘The undersigned therefore pray that said way 
may be laid out agreeably to law in such case prov ded.” 
_ This application was founded on the unreasonable refusal and 
neglect of the selectmen to lay out the new way. Of that 
application the commissioners had unquestionable jurisdiction. 
- Rev. Sts. c. 24,$ 71. And at their meeting to view the 
‘toute, they required the applicants to elect whether their 
Se VOL. XII. 14 
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application should be for a town way or private way, and (in 
the language of the commissioners) ‘“ they elected to confine 
themselves to a town way.” 

‘The principal objection to the commissioners’ proceedings 
is, that no damages were awarded to the petitioner, as there 
ought to have been; and this, if maintained by the evidence, 
certainly is a substantial objection to the proceedings. But 
we are of opinion that the, evidence does not maintain the 
objection. Whether the petitioner is the owner of the land 
he claims, or not, does not very clearly appear, nor is it ma- 
terial; for he did not make his claims known to the commis- 
sioners. His counsel testifies that he did state, before the 
commissioners, that the petitioner was an owner of a part of 
the land over which the road was proposed to be located. But 
the commissioners deny, in their answer, that any such claim 
was made known to them; although they admit that it was 
said in the hearing of one of them, that Baker and Brown 
were owners of the land. And it is proved that the deed from 
Baker to Brown (the petitioner) was not recorded in the registry 
of deeds. Now, if the petitioner has been injured, the injury 
has been caused by his own laches in not making his claim and 
title known to the commissioners, so as to prevent any mistake. 
The commissioners awarded damages to Baker, who was the 
legal owner of the land claimed by the petitioner, as his title, 
derived from Baker, was not then completed. The petitioner 
was present before the commissioners, when they viewed the 
way and adjudged it to be for the convenience and necessity 
of the town, after public notice to all persons interested. He 
was bound then to make known his claim and title. No 
further notice to him was required. Commonwealth v. 
County Commissioners of Berkshire, 8 Pick. 343. Inhab- 
itants of New Salem, Petitioners, 6 Pick. 470. ° 

But it does not appear that the petitioner will suffer any 
damage by the mistake in the award of damages to Baker, if 
a mistake it were. If the petitioner had a good title from 
Baker, it would seem that Baker could only hold the sum, 
which was awarded as damages, in trust for the petitioner. 
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But as to this we express no opinion; for however this may 
be, there is no reason to believe that Baker would refuse to 
pay over the damages to his grantee, according to his equi- 
table claim, as we understand it. 

The other alleged errors in the proceedings of the commis- 
sioners are merely technical and formal, and do not require 
the court, in the exercise of a sound discretion, to grant the 
writ of certiorari prayed for. 

| fi Petition dismissed. 
Haskell §& O. P. Lord, for the petitioner. 
N. J. Lord, for the respondents. 


INHABITANTS OF Newsuryrort vs. County COMMISSIONERS OF 
Essex. 


The list of estates, real and personal, which the inhabitants of towns are required 
to present to assessors, before an assessment of taxes is made, is not intended to 
contain a statement of the estimated value of the property; and if the list con- 
tains a statement of the value, such statement is not, by § 22 of that chapter, 
conclusive on the assessors; but they are to exercise their own judgment in esti- 
mating the value of the property. 


Suaw, C. J. This case comes before the court on a peti- 
tion presented by the inhabitants of Newburyport, praying 
for a writ of certiorari, to remove the proceedings of the 
_ county commissioners, in regard to a tax on the real estate of 
the Bartlett Steam Mills, a corporation doing business in that 
town. It presents an exceedingly important question, affect- 
Ing the mode of levying and assessing taxes on all the real 


and personal estate of the Commonwealth, for all purposes. 


The great question is, whether the list or statement of prop- 
erty, which each taxable inhabitant is called upon by law to 
_ give in to the assessors, previously to the assessment of a tax, 
is intended to contain a statement of the estimated value of 
_ the property, or only the kind, description and quantity of 

his taxable property; and if it be the intention of the law 
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that the list shall contain such statement of the value of the 
property, whether the statement shall, in that respect, be con- 
clusive. 

It appears by the undisputed facts stated in the petition 
and in the commissioners’ answer, that the Bartlett Steam 
Mills, in 1845, pursuant to the notice of the assessors, season- 
ably gave in to the assessors a statement of their real estate, 
by their treasurer, valuing the same at $60-000. The asses- 
sors, when they came to make their assessment, valued the 
same real estate at $98-000, and apportioned the tax accord- 
ingly. After the assessment was made, the company applied 
to the assessors to abate this tax, and the assessors afterwards 
gave them notice, that they had consented to take off 
$10-000 from the estimated value of the estate, and appor- 
tion the tax accordingly. This the company did not accede 
to, but applied to the county commissioners to reduce the 
tax, according to the provision of the Rev. Sts. c. 7, $ 39. 

At the hearing before the commissioners, the parties were 
heard by their counsel. The counsel for the company con- 
tending, as they have contended here, that the valuation of 
the company by their treasurer was conclusive, and that it 
was not competent for the assessors, either upon other evi- 
dence of value offered to them, or in the exercise of their 
own judgment, on the ground of any supposed error in judg- 
ment on the part of the company, to fix the value at a higher 
rate than that fixed by the list or invoice given in. The 
counsel for the inhabitants, insisting that the list was not 
conclusive, asked leave to introduce evidence of the value, 
either market or relative value, of the said real estate, for the 
purpose of showiug that the company, in their invoice so 
carried in to the assessors, had erred in their judgment of the 
actual or relative value of said real estate. ‘The commis- 
sioners, regarding the evidence, as offered for the purpose of 
shewing merely an error in judgment as to the value, and rot 
an omission of a substantive and distinct subject of taxation, 
held and ruled that the evidence was inadmissible for that 
purpose, and adjudged the valuation contained in the invoice 
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and abated the tax on the excess, to the amount of $247... 


so carried in, to be the true valuation of the said real estate, 
Several minor questions were raised, which are immaterial. 


We think it sufficiently appears that the invoice, which was 
__ carried in, contained a proper and intelligible description of » 
i the real estate ; that no exception was taken to it at the time; 


and that the treasurer, who carried it in, was not required to 
swear to the truth of it, by the assessors, or either of them. 

The argument in behalf of the company is founded on the 
terms of the Rev. Sts. c. 7, § 22. The prior $ 19 had 
directed that the assessors, before proceeding to make any 
assessment, should give seasonable notice to the inhabitants, 
which notice should require them to bring in to the assessors, 
within a time therein specified, true lists of their polls 
and estates, both real and personal, not exempted from taxa- 
tion. Section 22 then enacts, that ‘the assessors shall 
receive, as the true valuation of the property of each indi- 
vidual, the list, if any, brought in by him, unless he shall, on 
being thereto required by the assessors, refuse to make oath 
that the same is true.” 

If this section be taken, or if the word “valuation” 
therein contained be used, in the sense which it often bears, 
_ as “appraisement,” the setting or estimating of the “ value ” 

of any thing, it would certainly afford a very strong support 
_ to the respondents’ argument. But the conclusion from this 
_ exposition of the statute would be, that every inhabitant may 

_ determine for himself, for what property he will be taxed, 
and at what rate it shall be appraised, and thus in effect de- 
_ termine what tax he will pay, subject only to this exception, 
that, if required, he shall refuse to swear to the truth of 
_ the list given in. Upon this hypothesis, if required, and he 
_ actually makes oath to the truth of it, it is conclusive, both 
_ as to the quantity of property and its value; and there is no 


_ tion for perjury could be maintained, unless the estimate 
_ were so grossly false, as to charge the party with wilful anc 
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corrupt false swearing. A list, however, might be greatly 
deficient in quality, and grossly undervalued, and yet not be 
suflicient to convict a party of wilful and corrupt perjury. 
But even a conviction for perjury would afford no relief to 
those who would be overtaxed by such fraudulent underval- 
uation. 

Such being the consequences of what would secm to be a 
literal construction, we have been led to inquire, whether it 
is the necessary and true construction, and for this purpose to 
compare it with other parts of the revised statutes, other 
statutes in part materia, and the more ancient statutes from 
which these were drawn. ‘The section in question, being 
§ 24 in the report, was reported by the commissioners in a 
different form, thus: ‘‘ The assessors shall receive as the true 
valuation of the property of each individual the list, if any, 
brought in by him, unless they shall find some error therein, 
in which case they shall correct such error, and make their 
assessments accordingly.” This, it will be perceived, is 
entirely different from the clause as it stands, which is, 
‘unless he shall, on being required, refuse to make oath that 
the same is true.” 

Had it stood as reported by the commissioners, it would 
have been open to the assessors, to inquire both as to the 
amount of property returned, and the value, making the return 
by the tax-payer prima facie evidence of these facts, but not 
conclusive, inasmuch as it might be corrected by the assessors 
on the proof or discovery of error. 

But further to elucidate this provision, it is proper to go 
back to the statute, to which the commissioners refer, as the 
clause from which this provision was revised. St. 1785, c. 50, 
§ 9. There we find, after similar directions, in regard to 
notice to the inhabitants to bring in true and perfect lists of 
their polls and estates, it provides that if the assessors suspect 
any falsehood in the list, they, or either of them, shall require 
the person to make solemn oath that the list is true; and 
such list, being exhibited on oath, shall be a rule for that 
person’s proportion of the tax, which the assessors may not 
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exceed, tifisess they shall discover any error therein, in which 
case they are authorized and directed to assess such articles 
as shall appear to be kept back. 
_ This last clause, we think, throws light upon the question ; 
indicating, with the other provisions of the statute, what the 
tax-paying inhabitant is to do, and what the assessors are to 
do. ‘The inhabitants are to be warned by the assessors to 
bring in to them true and perfect lists of their polls, and of 
all their estates, both real and personal, &c. with a caution 
that no one, who has not brought in such list, shall be 
admitted to apply to the court of sessions for an abatement, 
without a good excuse. ‘The act to be done by the tax- 
b payer, is to bring in a true and correct list; but it does not 
4 require in terms, or by implication, that the value shall be set 
i down, estimated, or in any way stated. If the object is te 
have a statement of taxable property, the list is true and 
correct, if it is true in the enumeration, description and 
a specification of the real and personal property embraced. 
_ That such is the effect of the terms “ true and perfect,’’ in 
this clause, is indicated by the converse of this, when it is 
erroneous; and it is erroneous when any articles shall appear 
_ to have been kept back. If appraisement, or estimate of 
value, were part of the list, then it would be erroneous, if 
articles were undervalued; which is nowhere intimated. In 
_ considering what is to be done by assessors, the same statute 
_ gives various directions. Section 1 provides for the annual 
q election of assessors, to be assessors of all such rates and 
_ taxes as the general court shall order, towards the charges of 
_ the government, who shall also be the assessors of county, 
_ town and district taxes. ‘They are to be sworn (§ 5) to 
proceed equally and impartially, according to their best skill 
_ and judgment, in assessing and apportioning all such rates 
q and taxes, &c. By $ 1, the assessors, so chosen and sworn, 
Shall assess the polls of, and estates within such town, their due 
_ proportion of any tax, according to the rules, &c. and lodge 
- in the clerk’s office the invoice, or valuation, from whence 
_ the rates or assessments are made. Section 10 provides that if 


ee 
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any person be aggrieved at the sum set and apportioned upon. 
him, and shall make it appear that he is rated more than his 
proportion, the assessors shall make a reasonable abatement ; 
or if they refuse, if he make it appear to the court of sessions 
that he is overrated, he may be relieved and shall be reim- 
bursed. 

The fair conclusion, from the various provisions of the act 
which was in force up to the time of the passing of the revised 
statutes, is, that the list to be given in was to embrace the 
enumeration and description of all the taxable property of the 
person giving it; and if an estimate of the value was added 
by the owner, or a statement of his own view of the rate at 
which he supposed it should be estimated in the valuation, 1t 
was gratuitous, and not required by law. But that it was the 
province and duty of the assessors to appraise, estimate and 
value the property so given in, according to their best skill 
and judgment; and if any value was stated therein by the 
person giving it in, it was to assist, not to control, the judg- 
ment. of the assessors. 

If such was the law on this great subject of taxation, 
which so deeply interests every inhabitant of the Common- 
wealth, we are next to inquire, whether it was the intentiom 
of the legislature, in the revised statutes, so far to alter it as 
to provide that every person, in giving in his list, might 
annex to it his own arbitrary estimate of its value, and make 
that estimate binding upon assessors, though they might be 
assured by their own knowledge, or by the most satisfactory 
evidence, that it was erroneous or fraudulent. 

It is manifest that no such intention is to be found in the 
doings of the commissioners. Their report, as we have seen, 
made the return of the tax-payer subject to correction by the 
assessors, if any error should be found in it. Nor does the: 
change appear to have been proposed by the legislative com- 
mittee who revised the report of the commissioners. 

In order to ascertain whether it was the intention of the 
legislature, by the section in question, so essentially to change 
the then existing law, it becomes necessary to examine the 
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other parts of the revised statutes, and the earlier laws, indi- 
cating the course of. policy of the government upon the sub- 
ject of taxation. 

_ State, county and town taxes, to be raised by an equal 
assessment upon polls and estates, have been familiar to the 
people of Massachusetts from the earliest times. Colony 
Ordinance, 1651. Anc. Chart. 69. By the statute regulating 
townships, almost immediately after the establishment of the 
provincial government, 1692, the selectmen were empowered 
to assess the inhabitants and residents, and the lands and 
estates, lying within the bounds of each town, in just and 
equal proportion, as near as might be, each particular person 
according to his known ability and estate, and make lists, &c. 
Here, also, it was provided, that if any one should think 
himself overrated, and make it to appear to the assessors, he 
should be eased ; and if they refused, he might apply to the 
court of sessions, who were empowered to rectify the same. 


_ Ane. Chart. 249, 250. Up to this time, no provision was 


made for the election of assessors, but the selectmen acted in 
this capacity. Two things are manifest as leading objects; 
that all taxes should be eqtal upon all inhabitants, accord- 
ing to their estate and ability; and that this should be 
determined by the judgment and decision of the persons 


assessing, subject only to be revised by the justices in ses- 


sions. ‘The subject was again considered in the provincial 
act of 1730, which provided for the choice of separate 
assessors, who were to be sworn, that in assessing and appor- 
tioning such rates and taxes, they would proceed equally and 
indifferently, according to their best skill and judgment, 
according to the rules prescribed, &c. This act contained a 
provision, like the former one, that if any one could demon- 


_ Strate that he was rated more than his proportion, he should 


be eased by the assessors ; otherwise, he might be relieved by 
the court of sessions. Anc. Chart. 472, 475. In all these 
provisions, the terms “assess,” ‘apportion,’ &c. as acts to be 
done by assessors, manifestly imply the application of skill 
and judgment by them, in setting a value, for the purpose of 
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taxation, and for establishing an equality of taxation upon 
the property to be taxed. Indeed, the early colony law, above 
cited, stated a certain rate at which cattle should be fixed ; 
that houses and land should be at an equal and indifferent 
value. The estates of merchants, shopkeepers and factors, 
were to be assessed by the rule of common estimation, ac- 
cording to the will and doom of the assessors, having regard 
to their stock or estate; and if any such merchants found 
themselves overvalued, if they could make it appear to the 
assessors, they were to be eased by them; if not, by the next 
county court. Anc. Chart. 70. 

It thus appears, that up to the time of the adoption of the 
present constitution, the ‘assessment,’ ‘ apportionment,” 
‘rating,’ “‘overrating and underrating,” as the acts of asses- 
sors, had acquired a fixed and well understood meaning — that 
of determining, by a quasi judicial act, the portion which 
each one should contribute, of a fixed sum to be raised, 
according to each man’s ability, regulated by the value of his 
real and personal property, as estimated by the judgment of 
the assessors. 

The constitution (c. 1, $ 1, art. 4,) recognizes the right 
and authority of the general court to impose and levy propor- 
tional and reasonable assessments, rates and taxes, upon all 
the inhabitants of, and persons resident and estates lying 
within, the Commonwealth. It also provides that while the 
public charges shall be assessed on polls and estates, in the 
manner hitherto practised, in order that such assessments may 
be made with-equality, there shall be a valuation of estates 
within the Commonwealth, taken anew once in every ten 
years at least, and as much oftener as the general court shall 
order. 

Here the provisions of the constitution manifestly imply 
that the assessment of a tax is something more than the mere 
apportionment, by an arithmetical process, of a sum of money, 
upon property, the aggregate of which, as well as each man’s 
share, is fixed absolutely by the owners themselves; but it is 
levying or imposing a tax by the government, or officers 
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appointed by law, upon property, the value of which, both in 
the aggregate and each person’s share of it, is ultimately fixed 
by appraisement by officers, elected with a view to their skill 
and judgment, and sworn to a faithful discharge of their duty. 

This view of the legislation and practice of the State before 
the adoption of the constitution, and recognized by it, con- 
firms the conclusion to which we before came, in construing 
the early statute of 1785, that the “ valuation ” therein con- 
templated was the act of the assessors, and that the return of 
the list of property therein provided for was intended to aid 
the assessors in ascertaining the nature, quantity and extent 
of the property to be valued and assessed, and not to control 
them in the estimate of its value. 

With these views of the general legislation we are brought 
to examine more carefully the provisions of the revised stat- 
utes, on which the question turns. In doing so, it is proper 
to examine every provision, clause and woyd, in the whole 
code, bearing upon the subject; and if there is any repug- 
nancy in its different provisions, to reconcile them, if prac- 
ticable, by a reference to the policy and general purposes of 
the law providing for a system of equal taxation upon 
property. 

By Rev. Sts. c. 7, $ 2, ‘all property, real and personal, of 
the inhabitants of this State, not expressly exempted by law, 
shall be subject to taxation.” By $7, “all taxes on real estate 
shall be assessed in the town where the estate lies,” &c. By 
$ 9, “all personal estate, whether within or without this 
State, shall, except in the cases enumerated in the following 
section, be assessed to the owner,” &c. These directions 
imply an act to be done by assessors. ‘The Rev. Sts. c. 15, 
$ 33, direct that assessors shall be annually chosen by every 
town; and § 55 of the same chapter indicates their duty, by 
the form of oath required of them, viz. that they will impar- 
tially, according to their best skill and judgment, assess and 
apportion all such taxes as they may be directed to assess. 
And so, by $ 56, where assistant assessors are chosen, it is 
made their duty to assist the assessors in taking a list of the 
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ratable polls, and in estimating the value of the real and personal: 
estate. 'T'hey are to aid the principal assessors in doing their 
duty ; that duty therefore is, as fixed by the statute, to esti- 


mate the value of the real and personal estate to be assessed. 
It is not limited to the case of dooming, where no list has been 
given. in, but is general in its terms, and applicable to all the 
property to be taxed. Besides; this assessment and appor- 
tionment are to be made impartially, and according to their best 
skill and judgment. Upon what is this judgment to be exer- 
cised? The amount of the tax to be assessed is fixed. If 
the amount of the property to be taxed, both as to quantity 
and value, is fixed by the returns of the owners, nothing 
remains for the assessors but an arithmetical process, first in 
summing up the amounts returned, or doomed in cases where 
no return is:‘made, and establishing the aggregate value of the 
property to be assessed ; and next, in apportioning it to each 
person according,to his return. There would be no room for 
skill, or for the exercise of judgment in estimating the value 
of the real and personal property. 

I’here is another series of provisions leading to the same 
result, to wit, that the estimate of the value of the property, 
made and returned by the owner, is not conclusive upon the 
assessors. ‘'T‘hese are the provisions for abatement of the tax 
of any one aggrieved, who’shall complain, and show that he 
is taxed more than his just proportion. The Rev. Sts. c. 7, 
§ 37, authorize assessors, in such cases, to make a reason- 
able abatement, and for this purpose to examine, on oath, the 
person complaining, and any witnesses whom he or they may 
see fit. It is true that this may be construed to apply to 
those who have given in no list, and who consequently have 
been doomed; but it is not so restrained in: terms, nor can it 
be reasonably inferred that it was so intended. .Such a con- 
struction would give an unfair advantage to those who have 
not given in their lists. They might forbear giving in such 
list, until they see how the assessment is made. If their 
property is undervalued by the assessors, they will pay the 
tax and say nothing; if it is overvalued, they will have an 
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opportunity to complain, give their own statement on oath, 
and offer other evidence. But if it extends to those who 


have given in their lists, the inference is irresistible, that their 


lists are not conclusive; because, if they were, there would 
be no ground to allege or prove a taxation and assessment 


beyond the complainant’s just proportion. 


But the provision for an appeal to the county commissioners 
is expressly limited, by $ 40, to those who have brought in a 
list of their estates to the assessors, or shall show good cause 
for not having so done; and by § 39, if it shall appear to the 
commissioners, upon the hearing of such complaint, that the 
complainant is overrated, the commissioners shall make such 
an abatement of his taxes, as they shall deem reasonable. 
Here there is a case of a person who has complied with the 
law, and given in his list, and either has sworn to the truth 
of it, or not been required to swear to it. ‘The complaint is, 
that he is overrated, and the inquiry and judgment of the com- 
missioners are directed to the point whether he is overrated. 
If his list contained an estimate of the value of his property, 
and that valuation was conclusive, he could not be over- 
rated, unless the assessors had placed the value of the prop- 
erty at a higher rate than he had placed it in his list ; which 
would not be an error of judgment, but a violation of law. 


‘If the sole inquiry of the county commissioners is to be, 


whether he is taxed for property for which he is not liable, it 
seems probable that the statute would have so limited the in- 
quiry ; but it is not so limited, and the complaint of being 
‘ overrated,”’ more significantly applies to the case of his 
property being estimated at too high a value in the assess- 
ment; which it could not be, if the owner’s own “ valuation”’ 
were conclusive. 

This brings us back to inquire again, what is the true 
meaning of $ 22, directing that “the assessors shall receive, 
as the true valuation of the property of each individual, the 
list, if any, brought in by him, according to the provisions 01 
this chapter.” 

One supposition is, that it should be received as the true 
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valuation, prima facie, and would stand as the valuation, 
un.ess the assessors, in the exercise of their judgment, and by 
the duty imposed on them, should change it, in order to pro- 
duce an equal assessment when compared with other estates 
embraced in the same valuation. In this sense, it would have 
nearly, if not exactly, the sense of the clause reported by the 
commissioners, viz. a true valuation, unless they should find 
some error therein, in which case they should correct such 
error, and make their assessment accordingly. 

Another obvious exposition is, that the true valuation, in 
this clause, is used as synonymous with “ list,” or with the 
terms “invoice,” “schedule,” ‘account’ of property, as used 
in these and other statutes upon the subject. As in the last © 
valuation act, (St. 1840, c. 78, $ 4,) every person liable to be 
taxed shall give in a true “account,” and make oath that it is 
a true account of all his ratable estate. So “invoice” is 
used as synonymous with valuation, in St. 1785, c. 50, $ 1. 
If such be the meaning, then by ‘true valuation ” is intended 
a true list of the taxable property ; not a true estimate of its 
value. ‘The character of the document brought in must be 
judged of by the anterior provision which requires it to be 
brought in. ‘The notice ordered in $¢ 19 “shall require the 
inhabitants to bring in to the assessors true lists of all their 
po.ls and estates, both real and personal, not exempted from 
taxation.” Section 20 authorizes assessors to “require any 
person bringing in such a list, to make oath that the same is 
true ;’’ that is, a true list of their ratable estate. Section 21 
provides that ‘the assessors of each town shall, at the time 
appointed, make a valuation of all the estates, real and per- 
sonal, subject to taxation therein.” | 

Section 22 is the one under consideration, directing that 
the assessors shall receive, as the true valuation, the list, 
unless he shall, on being required by the assessors, refuse to 
make oath that the same is true. The lists to be brought in, 
and, if required, sworn to, in this section, are manifestly those 
directed to be brought in and sworn to, in $$ 19 and 20, 
namely, a list of the ratable estate ; and the oath is, that it is 
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a true list of the ratable estate. The oath does not extend 
to the appraisement or estimate of its value. If, then, “ valu- 
ation ’’ is used, in this section, as synonymous with list, and to 
avoi‘l repetition of that word, the effect is, that the list, thus 
to be brought in and sworn to, shall be received as a true list ; 
and then it shall be taken as a true statement of that man’s 
real and personal estate, and (to use the language of S¢. 1785, 
ce. 50, § 9) ‘shall be a rule for that person’s proportion of the 
tax, who presented the same, which the assessors may not 
exceed, unless they shall discover any error therein.” 

Upon this theory, the return would be conclusive as to the 
nature and amount of each one’s taxable property, but not as 
to the value at which it should be estimated for purposes of 
taxation. And this would be much more consistent with the 
provisions of the statute requiring the oath. Whether one is 
the owner of real or personal estate, the number of houses or 
of acres, of cattle or of public stocks, are facts within his 
own knowledge, and therefore he may make oath to the truth 
of such facts, with safety. And after the assessors have cau- 
tioned him, and put all the necessary inquiries, with all the 
means of knowledge which the law puts within their reach, 
if he will deliberately make oath to the correctness of such 
return, in point of fact, the law may safely trust him, and for 


the sake of a convenient and practical rule, may adopt it as 


conclusive. But the estimate of the value of real and per- 
sonal estate is a quasi judicial act; it is the exercise of skill 
and judgment, for which the assessors are specially chosen 
and sworn. Many an individual owner of property, though 
honest, would be wholly incapable of fixing the value of it, 
and might make a very wild estimate, without being exposed 
to a charge of wilful perjury. We think we ought not so to 
construe these statutes, unless we find it so provided in 
express terms, or by necessary implication. They are made 
with the avowed purpose of establishing a system of equal 
taxation, by a uniform rule of appraisement, as nearly as the 
Nature of the subject will admit, by men specially trained to 
the knowledge and experience necessary to the performance 
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of that duty, and who will impartially apply the same rules 
of judging to the appraisement of all the property of the per- 
sons liable to taxation. But the construction contended for 
would practically result in a system of very unequal taxation, 
in cunsequence of the varying degrees of honesty, capacity, 
and information of all the persons on whom such a system is 
to operate. Such, we think, is not the true construction ; 
and taking the whole of these enactments together, the court 
are of opinion, that the return of the company, in the present 
case, was not conclusive, as to the appraisement, or estimate 
of value set upon the property, by their treasurer, but that it 
was competent for the assessors of the town, if, in their judg- 
ment, it was estimated too low, to set it at a higher rate in the 
valuation, for the purpose of taxation, subject to the revision 
of the county commissioners. We are also of opinion, as a 
necessary consequence, that the decision of the county com- 
missioners, in adjudging the said return to be conclusive, and 
in rejecting the evidence offered to sustain the valuation of 
the assessors, was erroneous, and must be set aside. 
Writ of certiorari to be issued. 
N. J. Lord, tor the petitioners. 
Hills, for the respondents. 
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On a trial for perjury, the testimony of a single witness is sufficient to prove that 
the defendant swore as is alleged in the indictment. 

When a party is indicted for perjury in giving testimony on the trial of an issue in 
court, proof that his testimony was admitted on that trial is not sufficient to 
warrant a jury, upon the trial of the indictment, to infer that such testimony was 
material to the issue. 

Perjury may be committed by wilfully false swearing in a point which is only cir- 
cumstantially material to the question in dispute. 


'T'u1s was an indictment which charged the defendant with 
perjury on the trial, in the court of common pleas, in July 
1845, of an action of trespass for taking and carrying away 
goods, in which action Albert Nickerson was plaintiff, and 
Watson Freeman was defendant. 
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The indictment alleged that, on said trial, “it was and 
became a material question, whether the said Pollard was 
interested in the event of that action and trial, and also 
whether he had any interest in the suit and action of Bent 
and others against Turner and another, then pending ; and also 
whether, in the evening of the eighteenth day of March” 1845, 
‘he saw said Nickerson, the plaintiff, in the house where said 
Pollard resided, with his wife, in said Boston; and also 
whether, in that evening, said Nickerson told said Pollard 
that he had rather take his money with him, than put it in 
trade with said Pollard.” 

The indictment further alleged that the defendant, upon 
said trial, swore and gave evidence, among other things, in 
substance as follows: “ I have no interest in the suit of Bent 
and others against Turner and another, and no interest in this 
suit of Nickerson against Freeman. On the eighteenth day 
of March last, Nickerson stood at the door of my house, with 
my wife, in the evening. He told me he had rather take his 
money away with him, than put it in trade with me.” 

The indictment then alleged, in the usual form, the false- 
hood of said testimony, and concluded with a charge of wil- 
ful and corrupt perjury. 

The defendant was found guilty, by the jury,.on a trial 
in the municipal court, before Cushing, J. who signed the 
following bill of exceptions: “The defendant denied that 
he had so sworn, as alleged in the indictment, and con- 
tended that the rule of law which, in a case of perjury, 
requires twod witnesses, or what is equivalent, from cor- 
roborating testimony, to prove all the material allegations in 
the indictment, applied as well to the fact what the witness 
did swear, as to the fact’whether the matter sworn to was 
false. ‘The judge instructed the jury, that the rule, as to the 
evidence necessary to convict of perjury, applied only to the 
fact whether the matter alleged to have been sworn was. 
false; and that the words, or the substance of the matter 
alleged to have been sworn to, might be proved by the same 
amouut of testimony that would be sufficient in other cases. © 
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“'Mhe defendant (admitting the alleged testimony, as to his 
interest, to be material) denied that the other matter alleged 
to have been sworn to was material to the issue, and con- 
tendec that the government had failed to prove that it was 
material. On this point, the judge instructed the jury, that 
if the evidence, alleged in the indictment, was admitted to 
go to the jury, in the trial of the cause in which the perjury 
was alleged to have been committed, the jury might infer 
that it was material; and if they were satisfied that the evi 
dence, alleged to be false, was allowed to be given in the 
case then on trial, that was sufficient for them to infer that it 
was material; but that the degree of materiality was not 
material.” 

Hallett, for the defendant. 

WS. D. Parker, for the Commonwealth. 

Husparp, J. As to the first exception, it is contended 
that the words, which are alleged to have been spoken, must 
be proved by two witnesses, as well as the fact that they 
were false. In support of this position, it is argued that the 
crime of perjury is a single act, and that what the party testi- 
fied to cannot be separated from the false swearing ; and it 
being the design of the law, prescribing the testimony neces- 
sary to convict of perjury, to protect the accused against con- 
Viction upon the testimony of a single witness, the protection 
fails, if the words alleged to be spoken may be proved upon 
such testimony. The reasoning is ingenious, but it is not 
only not supported by authority, but is contrary to the whole 
course of practice in the courts of the common law. 

Admitting the truth of the position, that the crime of per- 
jury is a simgle act, yet there isa great distinction as to the 
facts to which a man testifies and the wilful falsehood of the 
testimony respecting them. ‘The speaking of the words, and 


_ the motive with which they are uttered, are independent 


facts; and the proof of the first has no necessary tendency 
to prove the last. ‘The witness may have been misinformed ; 
he may mistake in his recollection; he may be confused in 
his manner of relating; and in either way may state that 
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which is false, and yet be honest and upright in his testi- 
mony, and as far from intending to commit the crime of per- 
jury, as the most scrupulous witness. 

To prove, by the testimony of one witness, what another 
person has said or testified, is the constant and invariabie 
practice ; and facts of every kind are established by the oath 
of one witness; and where it is otherwise, it is an exception 
to the general law of evidence; as in the case of treason and 
in the probate of wills, which are the subjects of statute pro- 
visions ; and so in perjury, where the law requires that the 
crime shall be proved by the oaths of two witnesses, or, as 
it has been held in more modern times, by the oath of one 
witness, and by other independent and corroborating evidence, 
which is deemed of equal weight with another witness. 

To follow out the argument contended for, not only the 
words testified to, but every other preliminary fact, should be 
proved by more than one witness. But the authorities are 
clear, and there is no doubt of the correctness of the ruling 
on this point. Serjeant Hawkins states it as the law, that it 
seems to be agreed that two witnesses are required in proof 
of the crime of perjury, but the taking of the oath, and the 
facts deposed, may be proved by one witness only; and he 
is supported by modern works of authority. 2 Hawk. 
c. 46, § 10. Roscoe Crim. Ev. (2d ed.) 770. 1 McNally 
on Ev. 37. 

The second exception relates to the materiality of the evi- 
dence offered by the government; and as to this, the presiding 
judge instructed the jury, that if the evidence alleged in the 
indictment was admitted to go to the jury, in the trial of the 
cause in which the perjury was alleged to have*been com- 
mitted, the jury might infer that it was material; and that 
if they were satisfied that the evidence alleged to be false 
was allowed to be given in the case then on trial, that was 
sufficient for them to infer that it was material; but that the 
degree of materiality was not material. 

The crime of perjury is the taking of a wilful false oath, 
by one who, being lawfully required to depose the truth in 
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any judicial proceeding, swears absolutely in a matter material 
to the point in question. ‘The oath must not only be wilfully 
false, but it must be material to the issue. For if it be of 
no importance and immaterial, though false, it is not perjury, 
because it does not affect the issue ; and it lies on the prose- 
cutor to prove that itisthus material. And it is also necessary 
that it should be alleged in the indictment that the matter 
sworn to was material, or that the facts set forth as sworn to, 
and upon which the perjury is assigned, should be sufficient 
in themselves to establish the materiality. 4 Bl. Com. 137. 
The King v. Dowlin, 5 'T. R. 311. Commonwealth v. 
Knight, 12 Mass. 274. 3 Stark. Ev. 1143. The King v. 
Prendergast, Jebb’s Cr. Cas. 64. Roscoe Crim. Ev. (2d ed.) 
764. Laiston’s case, 2 Rol. Rep. 41. 

In the present case, (with the exception of the alleged 
interest of the party in the cause in which he was called 
upon to testify, which, it is admitted, was a material fact,) the 
presiding judge ruled, that if the evidence was permitted to 
go to the jury on the former trial, the jury who tried this 
indictment might infer it was material. ‘The learned judge 
did not hold that matter immaterial to the issue, though false, 
would sustain the charge of perjury ; but that, evidence being 


admitted to go to the jury on the former trial, such admission 


was sufficient evidence of its materiality. 

We are of opinion that the learned judge gave too much 
weight to the fact that the evidence was permitted to go to 
the jury, without other proof of its materiality. It often 
happens that testimony is admitted on the trial of a cause, 
either without objection, from its want of importance, or 
because there is no apparent legal objection to it, or for pur- 
poses of convenience, or through inadvertence, in the haste 
of the trial, much of which is immaterial to the issue. 

In the case at bar, the averments (with the exception of 
the allegation as to the interest of the party in the suit) do 
not appear, on the face of them, to be material, or to bear on 
the issue to be tried. It was not, we think, sufficient for the 
government to prove that the words alleged were sworn to 
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before the jury, on a former trial; but there should have been 
satisfactory evidence that the facts sworn to were material ; 
because the proof of the speaking of the words, and their 
importance in the cause, are independent of each other. 

To adopt the ruling of the court would be changing the 
nature of the proof, in the substitution of the fact that the 
evidence was admitted to the jury, instead of proof of its 
materiality ; so that it would be sufficient to set forth, in the 
indictment, that the evidence went to the jury, and then 
prove the fact; thus making its materiality to depend, not 
on its bearing upon the issue, but on its admission in evidence 
to the jury. In the present case, that the defendant swore 
that he was not interested in the suit may not have been 
proved to the satisfaction of the jury; but they may have 
been satisfied of the truth of the other allegations, and thus 
the defendant may have been convicted upon their belief of 
the falsity of the facts sworn to, and which, being immaterial 
and unimportant, the giving of them in evidence, although a ~ 
violation of strict truth, in itself considered, did not consti- 
tute the crime of perjury, which consists not in falsehood 
alone, but in the material character of the falsehood upon the 
issue or fact to be established. 

As to the degree of materiality, the ruling of the learned 
judge was correct. It is enough if it was circumstantially 
material, though not in itself sufficient to establish the issue. 
Rex v. Griepe, 1 Ld. Raym. 256, and 12 Mod. 139. 

The verdict is set aside, and the case is to be remitted to 
the municipal court for a new trial. 
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The S¢. of 1817, c. 171, § 10, which imposes a penalty on “any person who shall 
smoke, or have in his possession, any lighted pipe or cigar, in any street, lane or 
passage way” in Boston, applies to all open ways, used as such, although they 
may not be legally established as public ways. 


A comMPLaintT against the defendant was made to the police 
court of the city of Boston, alleging that he, on the 10th of 
October, 1846, at said Boston, had in his possession a lighted 
cigar, in Hotel Square, the same being a passage way of said 
city ; against the peace, and contrary to the form of the statute, 
é&c. A warrant was issued on this complaint, and the defend- 
ant was carried before said court, where he was tried, found 
guilty, and ordered to pay a fine and costs of prosecution. 
He thereupon appealed to the municipal court, and was there 
tried before Cushing, J. On that trial the following facts 
were proved or admitted: That the defendant, at the time and 
place mentioned in the complaint, had in his hand a lighted 
cigar; that Hotel Square is one of the public streets or pas- 
sage ways in that part of the city known as East Boston ; 
that all the streets, lanes, passage ways and public places, in 


East Boston, were laid out and established only by the pro- 


prietors of real estate there, (viz. the East Boston Company, ) 
since the year 1834; that the said streets, &c. have been 
since used freely by the public; that the said streets, &c. 
have never been laid out or established, in any manner, by 
the city government, nor recognized, by the city, as public 
streets, in any other manner than by causing them to be 
ighted at the expense of the city, (the lamps having been 
erected by the said East Boston Company, ) in the same man- 
ner as the other streets are lighted, and by the establishment 
of engines, fire apparatus, reservoirs, &c. for the use of that 
part of the city; that the city government have never 
repaired, but have always refused to repair, said streets, or to 
exercise any other control over the same, than as above ; that 
whatever repairs have been made, or control exercised over 
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the same, have been made and done by the East Boston 
Company ; and that whenever any of the inhabitants of Fast 
Boston, or abutters on the said streets there, are desirous of 
making any temporary obstruction of any of the said streets, 
for the purpose of building, or otherwise, they make applica- 
tion, for that purpose, to the said East Boston Company, and 
not to the city government. 

Upon this evidence, the defendant requested the judge to 
instruct the jury, that the complaint was not made out; that 
Hotel Square was not a passage way of Boston, within the 
meaning of St. 1817, c. 171, § 10, upon which the complaint 
was founded, and which is in these words: ‘“ Every person 
who shall smoke, or have in his or her possession, any lighted 
pipe or cigar, in any street, lane or passage way, or any 
wharf in said town, shall forfeit and pay, for each and every 
offence, the sum of two dollars.” But the judge declined so to 
instruct the jury, and ruled that the complaint was sustained. 
The jury thereupon found the defendant guilty, and he 
alleged exceptions. 

Willey, for the defendant. 

S. D. Parker, for the Commonwealth. 

Suaw, C. J. It was not contended, on the argument, that 
Hotel Square was not as much a public street and passage 
way, as any of the streets in East Boston; but it was con- 
tended —and this was the only exception brought to the 
notice of the court — that all the open streets in East Boston 
have been laid out by the proprietors; that they have not 
been laid out, or dedicated and accepted, by any legal au- 
thority, as highways or public ways; and that they cagnot 
be regarded as lawful public streets. But the court are of 
opinion that this fact, if established, would afford no defence 
to the complaint. 'The case is precisely within the words of 
the statute. The statute does not limit its prohibition against 
smoking to high ways or public ways de jure; but by the 
terms ‘street, lane or passage way,” it uses language suffi- 
ciently broad to include all open ways de facto, actually used 
as such. 
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It is also within the spirit and intent of the statute, which 
was intended to gaurd the city against the damage of fire. 
This damage would be equally great from smoking in any 
street, use? as such, whether laid out by lawful authority or 
not. I. is within the principle laid down in the case of Cem- 
monwealth v. Gammons, 23 Pick. 201, respecting the duty 
of persons under the law of the road. That law was held to 
extend to all roads actually used as ways, whether legal high- 
ways or not. 

Exceptions overruled. 


CoMMONWEALTH vs. MicuarL Duean & another. 


The law does not require that a police officer for the city of Boston, appointed pur 
suant to S¢. 1838, c. 123, should be sworn to the faithful discharge of the duties 
of his office; and therefore a party indicted for assaulting such police officer, and 
obstructing him in the discharge of the duties of his office, cannot defend by 
showing that he had never been sworn. 


Tue defendants were indicted for an assault and battery 
on Ebenezer Pool, committed on the 21st of August 1846. 
The offence was charged in two counts, in the first of which 
it was averred that Pool was a police officer of the city of 


Boston, and that the offence was committed on him, whilst 


he was in the discharge of the duties of his office. 

At the trial in the municipal court, before Cushing, J. it 
appeared that Pool was a special police officer, appointed by 
the mayor and aldermen, by virtue of the provisions of Wz. 
1838, c. 123; but that he had never been sworn to the faith 
ful discharge of the duties of his office. It was thereupon 
objected by the defendants’ counsel, that they could not be 
convicted on the first count. The jury were instructed, that 
it was not necessary that said Pool should be sworn, in order 
to qualify him to discharge the duties of his said appoint- 
ment; and they thereupon found the defendants guilty on the 
first count. But as the question of law in the case was, in 
the opinion of the judge, so doubtful as to require the decision 
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of the supreme judicial court, he made the foregoing report 
of the case, pursuant to the Rev. Sts. c. 138, $ 12. 

F'. W. Sawyer, for the defendants. 

S. D. Parker, for the Commonwealth. 

Suaw, C. J. The first question is, whether the law re- 
quires the police officer to be sworn. The office of a police 
officer is not one known to the common law; it is created 
by statute, and must be regulated and administered according 
to the statute. These officers are appointed in pursuance of 
St. 1838, c. 123, which is in these words: ‘“'The mayor and 
aldermen of the city of Boston may, from time to time, 
appoint such police officers for said city, as they may judge 
necessary, with all or any of the powers of the constables of 
said city, except the power of serving and executing civil 
process ; and the said police officers shall hold their offices 
during the pleasure of the said mayor and aldermen.” 

It is conceded that this statute does not, in terms, require 
these officers to be sworn; yet it is insisted that they are in 
effect constables, with limited powers, and are within the 
provision requiring constables to be sworn. Rev. Sts. ¢. 15, 
§ 33. But the court are of opinion that they are not required 
to be sworn. They are not constables in fact, or in name; 
they hold their offices, not annually, but at the pleasure of the 
mayor and aldermen; the reference to that part of the duties 
of the office of constables, which makes them peace officers, 
is merely a comprehensive mode of describing the duties of a 
new office. Commonwealth v. Hastings, 9 Met. 259. 

This decision renders it unnecessary to consider whether, 
if the law required this officer to be sworn, it would be com- 


petent for persons indicted for assaulting him, and obstructing | 


him in the performance of his duty, to insist upon the fact, 
by way of defence, that the officer had not been sworn, if he 
was, in fact, in the exercise of the duties of the office; and 
whether proving him to be an officer de facto would be suffi- 
cient to support the averment. } ane toa 
Exceptions overruled. 
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CoMMONWEALTH vs. JoHN KENNEY. 


On the trial of a party indicted for stealing from the person of another, his admis- 
sions are not secondary evidence, and are not to be excluded on that ground, 
although the person, from whom the property is alleged to have been stolen, is 
not examined as a witness. 

Two watchmen took K. into custody, and carried him to a watch house; and one of 
them there said that K. had been robbing a man: R. soon came in, and pointed to 
K., and said, *‘ that man has stolen my money:” While one of the watchmen was 
proceeding to lock up K., B. saw K. put something on a shelf in the watch house, 
and B. thereupon took from the shelf a bag of money, and R. said it was his bag, 
and that it was all the money he had: K. was within hearing of all that was said 
after he was carried to the watch house, and made no reply to any part of it. 
Held, that on the trial of an indictment against K. for stealing R.’s bag and money 
from his person, the declarations of the watchman and of R., to which K. made no 
reply, were not competent evidence of K.’s admission either of the fact of stealing, 
or that the bag and money were the property of R. 


THE indictment against the defendant alleged that he, ou 
the 5th of September 1846, at Boston, in the shop of Joseph 
Thompson, took, stole and carried away one bag, and sundry 
pieces of silver and copper coin, the property of Barzillai 
Russell, in his possession and on his person. 

At the trial in the municipal court, before Cushing, J. 
Russell was not called as a witness. John S. Brewer was 
called by the attorney for the Commonwealth, and testified 


_that he was in one of the watch houses, in Boston, between 


eleven and twelve o’clock in the evening of September 5th 
1846, and that while he was there two of the watchmen of 
the city, having the defendant in custody, came in; that one 
of the watchmen said, ‘“‘here is a man that has been robbing 
aman;” that presently Russell, the person named in the 
indictment as having been robbed, came in crying, and said, 
“that man” pointing to the defendant, “has stolen my 
money ;”’ that the other watchman, named ‘Baxter, made a 
search of the defendant’s person, but found nothing, and was 
proceeding to lock him up in the cellar; that as the defend- 
ant was going down cellar, the witness saw him put his 
hands up, turn himself, and shove something between a 
water bucket and a little earthen pot, that stood on a shelf 
built up in the corner of the watch house; that the witnesy 
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then got up from his seat, looked at the place where the 
defendant had put his hands, and saw a bag, which he took 
up, and thereupon said, ‘here is the bag;’’ the defendant 
then being on the stairs, going down cellar, and within hear- 
ing; that Russell immediately said, ‘ that is my bag ;” that 
Baxter then took the bag, and counted the money in it; and 
that while Baxter was counting the money — the defendant 
then standing in the watch house — Russell said, ‘‘ that was 
all the money I had in the world;’’ and that the defendant 
made no reply to any of the aforesaid declarations. 

The defendant’s counsel objected to the admission of the 
declarations of Russell, on the ground that the testimony of 
Russell himself was the best evidence, and that the defendant 
was entitled to it, and to the right of cross-examining him. 
The judge admitted the declarations of Russell, as above 
reported. The defendant was found guilty by the jury, and 
alleged exceptions. 

W. H. Whitman, for the defendant. 

S. D. Parker, for the Commonwealth. 

Suaw, C. J. The defendant was indicted for stealing 
money and a bag, the property of Barzillai Russell, from the 
person of said Russell. ‘The averment of the fact of steal- 
ing, aud that the money was the property of Russell, were 
material averments. Russell was not called as a witness, 
doubtless because he could not be found. But evidence 
was offered to show that declarations were made at the 
watch house, by Russell, in the presence and hearing of the 
defendant, in regard to the theft, to which the defendant 
made no reply. This evidence was objected to by the 
defendant, but was admitted by the court; and this is the 
ground of exception. 

One of the specific grounds on which this exception was 
placed, we think, is not tenable ; namely, that the testimony 
of Russell was the best evidence, and that the defendant was 
entitled to it, with the right of cross-examination. The tes- 
timony of the person robbed is not necessary evidence, nor 
are other kinds of evidence, if sufficient to establish the 
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necessary averments, secondary proof. The evidence, if 
competent at all, was competent on the ground of admission 
by the defendant, which, though often slight as to weight, is 


- not secondary. 


But on another ground, we take a different view of the 
admissibility of the evidence, depending on the question 
whether the statements of Russell in the hearing of the 
defendant, and the silence of the latter, do amount to a 
tacit admission of the facts stated. It depends on this: If a 
statement is made in the hearing of another, in regard to facts 
affecting his rights, and he makes a reply, wholly or partially 
admitting their truth, then the declaration and the reply are 
both admissible ; the reply, because it is the act of the party, 
who will not be presumed to admit any thing affecting his 
own interest, or his own rights, unless compelled to it by the 
force of truth; and the declaration, because it may give 
meaning and effect to the reply. In some cases, where a 
similar declaration is made in one’s hearing, and he makes no 
reply, it may be a‘tacit admission of the facts. But this 
depends on two facts; first, whether he hears and under- 
stands the statement, and comprehends its bearing; and 
secondly, whether the truth of the facts embraced in the 
statement is within his own knowledge, or not ; whether he 
is in such a situation that he is at liberty to make any reply ; 
and whether the statement is made under such circumstances, 
and by such persons, as naturally to call for a reply, if he did 
not intend to admit it. _If made in the course of any judicial 
hearing, he could not interfere and deny the statement; it 
would be to charge the witness with perjury, and alike 
inconsistent with decorum and the rules of law. So, if the 
matter is of something not within his knowledge; if the 
statement is made by a stranger, whom he is not called on to 
notice; or if he is restrained by fear, by doubts of his rights, 
by a belief that his security will be best promoted by his 
silence ; then no inference of assent can be drawn from that 
silence. Perhaps it is within the province of the judge, who 
must consider these preliminary questions in the first instance. 
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to decide ultimately upon them; but in the present case he 
has reported the facts, on which the competency of the evi- 
dence depended, and submitted it, as a question of law, to 
this court. The circumstances were such, that the court are — 
of opinion that the declaration of the party robbed, to which 
the defendant made no reply, ought not to have been received 
as competent evidence of his admission, either of the fact 
of stealing, or that the bag and money were the property 
of the party alleged to be robbed. 'The declaration made by 
the oflicer, who first brought the defendant to the watch 
house, he had certainly no occasion to reply to. ‘The subse- 
quent statement, if made in the hearing of the defendant, 
(of which we think there was evidence,) was made whilst he 
was under arrest, and in the custody of persons having official 
authority. They were made, by an excited, complaining 
party, to such officers, who were just putting him into con- 
finement. If not strictly an official complaint to officers of 
the law, it was a proceeding very similar to it, and he might 
well suppose that he had no right to say*any thing until reg- 
ularly called upon to answer. We are therefore of opinion 
that the verdict must be set aside and a 
New trial granted. 


CoMMONWEALTH vs. CHARLES SMITH. 


When two persons are jointly indicted for house breaking, and one of them pleads 
guilty, he is a competent witness, before sentence, on the trial of the other. 


Cuartes Smita and Hiram Underwood were jointly in- 
dicted for breaking and entering a dwelling-house, in the day 
time, with intent to commit larceny therein. . Underwood 
pleaded guilty, and Smith pleaded not guilty. At the trial 
of Smith, in the municipal court, before Wells, C. J. the 
prosecuting attorney, after the evidence for the defence was _ 
closed, offered Underwood, who had not been sentenced — 
nor discharged, as a witness for the Commonwealth. The 
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counsel of Smith objected to the admission of Underwood’s 
testimony, on the ground that he was still a party to the 
record, and therefore incompetent to testify. This objection 
was overruled, and Underwood’s testimony was admitted. 
The jury found Smith guilty, and he alleged exceptions. 

H. C. Hutchins, for the defendant, cited Commonwealth 
v. Marsh, 10 Pick. 57. The People v. Bill, 10 Johns. 95. 
Bull v. Strong, 8 Met. 8. Regina v. Lyons, 9 Car. & P. 
555. Hawkesworth v. Showler, 12 Mees. & Welsb. 45. 
The King v. Ryan, Jebb’s Cr. Cas. 5. 1 Greenl. on Ev. 
§ 363. 3 Phil. Ev. (4th Amer. ed.) 1504, 1510, 1511. Rez 
v. Lafone, 5 Esp. R, 154. 

S. D. Parker, for the Commonwealth, cited Bradlee v. 
Neal, 16 Pick. 501. Chaffee v. Jones, 19 Pick. 260. Butcher 
v. Forman, 6 Hill, 583. Aflalo v. Fourdrinier, 6 Bing. 306. 
Regina v. George, Car. & Marshm. 111. 

Suaw, C. J. The question in the present case is, whether 
a co-defendant, who has pleaded guilty, but has not been 
sentenced, can be called as a witness for the prosecution. 

It has been held, that a co-defendant, who has not been 
- tried, cannot be called as a witness for one put on trial sepa- 
rately. Commonwealth v. Marsh, 10 Pick. 57. So it has 
been held, in New York, that a party in the same indictment 
cannot be a witness for his co-defendant, upon his trial, until 
he has been acquitted or convicted. The People v. Bill, 10 
Johns, 95, But the reason does not apply to one who, by 
convictio 1 on his own confession, has ceased to be a party to 
the issue to be tried. Rex v. Fletcher, 1 Stra. 633. And in 
a late case, where a co-defendant had pleaded guiity to a 


_ charge of house breaking, and was called as a witness, before 


sentence, he was admitted. Regina v. George, Car. & 


- Marshm. 111. See also 1 Phil. & Amos on Ey, 29, 70. 


Exceptions overruled. 
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JEREMIAH LaRNeED & another vs. T'He CoMMONWEALTH. 


The St. of 1839, c. 31, by prescribing the same punishment for breaking and enter- 
ing, in the night time, an office adjoining to a dwelling-house, with intent to steal 
therein, which was before prescribed, by Rev. Sts. c. 126, § 11, for breaking and 
entering, in the night time, an office not adjoining to a dwelling-house, with the 
like intent, has not made it necessary, in an indictment for breaking and entering 
an office in the night time, with intent to steal therein, to allege that the office 
was, or was not, adjoining to a dwelling-house. 

When an indictment for breaking and entering a building, with intent to steal there- 
in, is correctly framed, an additional charge, that the defendant committed a 
larceny therein, though defective, and such as would not, of itself, be a sufficient 
indictment for larceny, is no cause for reversing a judgment rendered on a gen- 
eral verdict of guilty. 


Tuis was a writ of error to reverse a judgment of the 
court of common pleas, rendered at May term 1844, in 
the county of Worcester, by which the plaintiffs in error 
were sentenced to confinement in the state prison. 

The indictment, on which the plaintiffs in error were con- 
victed, alleged that they, on the night of the 15th of August 
1843, at Millbury in the county of Worcester, with force and 
arms, ‘‘ the office of the president, directors and company of 
the Millbury Bank, a corporation duly and legally established 
there situate, feloniously and burglariously, did break and enter, 
with intent the goods, chattels and moneys of said corpora- 
tion, in said office then and there being, then and there felo- 
niously and burglariously to steal, take and carry away, and 
divers bank bills, amounting in the whole to the sum of 
seventeen thousand dollars, and of the value of seventeen 
thousand dollars, of the goods and chattels and moneys of 
said corporation, in the office aforesaid, then and there being 
found, then and there feloniously and burglariously did steal, 
take and carry away, in the office aforesaid, against the peace 
of the Commonwealth, and contrary to the form of the 
statute in such case made and provided.” 

The assignment of errors was as follows: “'That the in- 
dictment, upon which said judgment was founded, is materi- 
ally defective, in that it does not specify, in the words of the 
statutes, whether the office therein mentioned was adjoining, — 


i 
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or not adjoining, to a dwelling-house: That said indictment 
is materially defective, in that it does not specify either num- 
bers, kind, or separate value, of the articles therein averred to 
have been stolen: That said judgment is generally erroneous | 
and void.” 

G. Bemis, for the plaintiffs in error. 

S. D. Parker, for the Commonwealth. 

Dewey, J. 1. The plaintiffs in error insist that the judg- 
ment rendered against them ought to be reversed, because 
the indictment was defective in not alleging that the office, 
in which the burglary is stated to have been committed, was 
‘adjoining to a dwelling-house,” nor that it was “ not adjoin- 
ing to a dwelling-house.” Some countenance was given to 
such an objection, in Commonwealth v. Tuck, 20 Pick, 356. 
But the later case of Devoe v. The Commonwealth, 3 Met. 
316, more directly raised the point; and the principles there 
settled are entirely decisive of this question, unless a change 
of the law has been subsequently made by Sz. 1839, ¢. 31. 
In Devoe’s case, the form of the indictment was open to the 
same objection; but after a full argument and mature con- 


‘sideration, the court affirmed the judgment and sustained the 


indictment. But it is said that the St. of 1839, c. 31, has 
essentially changed the law on this subject, and created the 
necessity for this averment. If it has done so, it is by rea- 
son of a positive enactment prescribing the punishment for 
burglary in an office or shop “adjoining to a dwelling-house.”’ 
The words of this statute are these: “‘ Every person who 
shall break and enter, in the night time, any office, shop or 
warehouse, adjoining to, or occupied with, a dwelling-house 
with intent to commit the crime of murder, rape, robbery, 
larceny, or any other felony, shall be punished by imprison- 
ment in the state prison not more than twenty years.” 

The general principle is, that where, by statute or statutes, 
there is a gradation of offences of the same species — as in the 
various degrees of punishment annexed to the offence of ma- 
licious burning of buildings, or in the various grades of the 
offence of larceny —it is not necessary to set forth a negative 
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allegation, alleging that the case is not embraced in some 
other section than that which, upon the evidence, may be 
found to apply in the case on trial, and by virtue of which 
the punishment is to be awarded. This subject was much 
considered in the case of Commonwealth v. Nquire, 1 Met. 
258, and the principle was there fully stated, If, therefore, 
certain acts are, by force of the statutes, made punishable with 
greater severity, when accompanied with certain aggravating 
circumstances, thus creating two grades of crime, it is no 
objection to an indictment, that it charges the acts which 
constitute the minor offence, unaccompanied by any aver- 
ment that the aggravating circumstances did not exist. In 
such cases, the offence charged is to be deemed the minor 
offence, and punishable as such. The only difference between 
that class of cases and the present, is, that in the case before 
us we have two statutes, one punishing the offence of break- 
ing, in the night time, into an office adjoining a dwelling- 
house, and another that of breaking, in the night time, into an 
office not adjoining a dwelling-house, both imposing a similar 
punishment. St. 1839, c. 31, and Rev. Sts. c. 126, $ 11. 

It was said: in argument, that when the punishment pre- 
scribed for different offeuces differs, the omission to allege the 
aggravating circumstances shows the offence charged to be the 
minor offence, and thus renders it certain for which the party 
is to be put on his trial; but when both offences are punish- 
able alike, then an indictment in the form of the present one 
leaves it uncertain as to which of the offences the party is to 
be put on trial. | 

If, by force of a single statute, it had been provided that 
burglariously entering an office, either adjoining to a dwell- 
ing-house or not thus adjoining, should be punished by im- 
prisonment for a term of years, I apprehend no objection 
would be urged, that an indictment was defective in not 
specifying whether the office was or was not adjoining to a 
dwelling-house. Can it make any material difference, that 
the legislature has established the same provision by the com- 
bined effect of the two different statutes enacted at different 
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times, but both in full force? If the offence is in truth the 
same, and the punishment the same, whether the one or the 
other state of facts existed, how is it material to specify the 
one, and exclude the other, by particular averments? It can 
be required to be stated, upon no good reason, unless it be for 


. the purpose of enabling the party accused to restrict the 


es 


\ 
5 


government’s evidence, and thus increase his chance of an 
acquittal. If the office be alleged to be adjoining to a dwell- 
ing-house, and it is not, and that is a material allegation, 
the defendant would be acquitted ; and so if the allegation be, 
that the office was not adjoining to a dwelling-house, and the 
fact be, upon a strict legal construction, that it does adjoin a 
dwelling-house, then an acquittal also follows. We are not 
satisfied that the law gives the party accused the right to the 
possible advantage that might accrue to him from a variance, 
if the indictment was required to be thus particular. It is 
not necessary to indicate, in an indictment, the particular 
statute declaring and punishing the offence upon which the 
party is to be tried. But we do not perceive why the defend- 
ant, in every case, may not equally insist, where there is a gra- 
dation of offences created by statute, that the indictment for 
the smaller offence shall negative the aggravating circum- 
stances, and that such negative allegation shall be deemed a 
material averment, and, if upon the trial it shall appear that the 
offence was committed with the aggravating circumstances, 
demand an acquittal, upon the ground that the offence is not 
properly sct forth in the indictment. We know very well that 
the practice has been to omit the allegation of the aggravating 
circumstances, whenever, from doubts as to the evidence, the 
prosecuting officer deems it expedient to do so. 

I am aware that the case of The King v. Marshall, 
1 Mood. Cr. Cases, 158, would seem directly to sanction the 
position taken for the plaintiffs in error in the present case. 
But that case is at variance with our practice in this respect, 
and with the principles we have recognized in reference to 


_ the statutes creating a gradation of offences. The doctrine of 
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our court is, as already suggested, that it is not necessary to 
refer to the particular statute upon which the indictment is 
founded. ‘This was directly adjudged in Commonwealth v. 
Griffin, 21 Pick. 523. The question arose upon an indict- 
ment under Rev. Sts. c. 127, $ 15. That section made the 
having of ten or more pieces of counterfeit coin in possession, 
with intent to pass the same as true, a criminal offence, and 
prescribed the punishment therefor. The sixteenth section 
of the same chapter made the having of less than ten pieces of 
counterfeit coin in possession, with intent to pass the same 
as true, a criminal offence, and prescribed the punishment 
therefor. Upon the trial of a case arising under the statute, 
the jury found the defendant guilty of having in his posses- 
sion a number of pieces, less than ten, of counterfeit coin, 
with intent to pass the same as true; and it was contended 
that such finding did not support the indictment; the 
offence charged being under § 15, and the offence proved 
being under § 16. ‘There, as here, the argument was, that 
the party has a right to have his offence distinctly set forth. 
But it was held, that it was not necessary, in the indictment, 
to indicate the particular section, or the particular statute, 
upon which it is founded; that if the facts alleged in the 
indictment, and found by the verdict, show that the act done 
was a crime punishable by statute, it is sufficient to warrant 
the court in rendering a judgment. This objection to the 
indictment cannot therefore avail the plaintiffs in error. 

2. It is then contended that this judgment ought to be 
reversed, because the indictment is imperfect in not setting 
forth, with technical accuracy, the offence of larceny which 
is alleged to have been committed in connexion with the act 
of breaking and entering the office. ‘To this objection it is 
a sufficient answer, that the charge of an actual larceny is 


not necessary to constitute the principal offence, namely, the — 


burglary ; that the mere intent to commit larceny would be 
sufficient ; that the further allegation of an actual larceny — 
was only to be taken in aid of the charge of the intent; and 
that, if a conviction ensued, the punishment would be for th 


i 
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burglary, and not a distinct sentence for the larceny. The 
case of Commonwealth v. Hope, 22 Pick. 1, is directly to 
this point. See also Josslyn v. The Commonwealth, 6 Met. 
236. In reference to the burglary, the specific charge of an 
actual larceny was surplusage, and if informally set forth, and 
wholly defective, there would still remain sufficient to sustain 
the conviction and judgment thereon. 

It is then said that the specific charge of an actual larceny 
being found in the indictment, and a general verdict of guilty, 
and sentence thereon, the plaintiffs in error have been pun- 
ished for the larceny, and that the indictment ought, therefore, 
to have been so framed as to enable them to plead this con- 
viction in bar of a subsequent prosecution for the larceny. 
To this it may be replied, that such objection of informality 
to an indictment upon which a sentence had been passed, 
would be no objection to setting up such former conviction 
in bar. Commonwealth v. Loud, 3 Met. 328. 

In this view of the case, it becomes unnecessary to consider 
particularly the point, whether a larceny was technically 


_ charged here, or whether, if this had been the offence charged 


in the indictment, it would, for the cause assigned, have been 
held defective in form. ‘The allegation as to the larceny is, 
“and divers bank bills, amounting in the whole to the sum 
of seventeen thousand dollars, and of the value of seventeen 
thousand, dollars, of the goods, chattels and moneys of said 
corporation, in the office aforesaid,’ &c. The objection is 
taken to the want of particularity in the statement of the 
number of bank bills, their denomination, &c. For the rea- 
sons already stated, we are not called upon to decide this 
question. But we incline to admit great latitude in the 
description of property of this nature, and in a larceny of 
this extent, and under such circumstances as the present. It 
would clearly have been sufficient to state any number of 
bank bills, however large; and the party could not object to 
a variance of the proof. It would really be of no practical 
benefit to a defendant to have the number of bills inserted, 
although it must be conceded to be more in accordance with 
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approved forms. Bank bills are, by the very terms of the 
statute, made the subject of larceny. When they are described 
as bank bills, and their value stated, the party has all the 
substantial infermation he can acquire by the further state- 
meut of the number of bills alleged to be stolen. In relation 
to the silver coin, the practice has long prevailed, to describe 
the property as sundry pieces of silver coin, amounting 
together to dollars, and of the value of dollars. 
We are not prepared to say, that if this were a case of larceny, 
we should feel bound to reverse the judgment for this cause. 
Judgment affirmed. 


Sumner J. Rice vs. Tue ComMMONWEALTH. 


It is not required by the Rev. Sts. c. 126, § 19, that the court, in order to warrant 
the sentence therein prescribed for a person convicted of larceny, who has been 
previously convicted of the like offence, should adjudge him, in terms, to be a 
common and notorious thief. 


Wrir or ERROR to reverse a judgment rendered by the 
court of common pleas, in the county of Berkshire, at Feb-. 
ruary term 1845. At that term, the plaintiff in error was 
indicted for stealing an overcoat, of the value of fifteen dol- 
lars; and it was alleged, in the indictment, that he had pre- 
viously been convicted, viz. in June 1843, of stealing a 
horse, of the value of one hundred dollars. He was convicted 
of stealing the overcoat, and the court, without adjudging 
him in terms, to be a common and notorious thief, sentenced 
him to solitary confinement for the term of two days, and 
confinement afterwards to hard labor, for the term of three 
years, in the state prison. | 

The errors assigned were these: ‘ That said judgment is 
excessive and illegal, in thal it exceeds the due ‘measure of 
punishment prescribed by law for the offence of which the 
plaintiff stood convict. That said judgment is generally 
erroneous and void. 

G'. Bemis, for the plaintiff in error. 

S. D. Parker, for the Commonwealth. 
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Dewey, J. The punishment awarded in the present case 
was excessive, if it be taken to be solely with reference to the 
offence charged upon the prisoner of feloniously stealing an 
overcoat of the value of fifteen dollars. But the indictment 
also alleges that the defendant had been convicted of the 
crime of larceny at a former term of the court of commen 
pleas; and it is contended, in behalf of the Commonwealth, 
that upon this additional allegation, and a due conviction 
thereon, the sentence was well authorized. And the Rev. 
Sts. c. 126, $ 19, sustain this view as to the extent of the 
punishment, authorizing, as they do, a sentence of imprison- 
ment, in such cases, for any term not exceeding twenty 
years. 

But the plaintiff in error then insists that this judgment 
must be held erroneous, because the punishment is less 
than that required by the statute. This objection, if well 
founded in point of fact, would, under our decisions, be fatal 
to the judgment, and require us to reverse it. The single 
inquiry therefore is, whether such error exists. It is supposed 


to arise from the omission to incorporate, asa formal part of the 


sentence, the declaration that the party “be deemed a com- 
mon and notorious thief.” It is true that $ 19, already 
referred to, provides that every person, who shall have been 
convicted of a larceny, with the aggravating circumstance of 
a conviction, at a former term of the court, of a similar 
offence, “‘ shall be deemed a common and notorious thief, and 
shall be punished by imprisonment in the state prison not 
more than twenty years, or in the county jail not more than 
three years.” It is also true that the more general form of 
sentenée, in cases like the present, (and especially in another 
class of cases falling under the same section, viz. cases of 
three convictions of larceny at the same term,) has been to 
prefix to the sentence awarding the punishment, that the 
party ‘‘is adjudged to be a common and notorious thief.” It 
is very easy to perceive how this form came to be adopted 
originally. ‘The earlier statute upon this subject seems, from 
its language, to have required such form of sentence. The 
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St. of 1804, c. 143, § 3— which was the law prescribing the 
sentence and punishment in cases of this nature, up to the 
period of the enactment of the revised statutes, in 1835 — 
provided that ‘every such offender shall be punished as a 
common and notorious thief,’ &c. This phraseology is 
changed in the revised statutes, and that adopted which I 
have already quoted. 

Whatever may have been required as to making the decla- 
ration, that the party “is acommon and notorious thief,” a 
part of the sentence, under the former law, we are of opinion 
that no such requirement is found in the Rev. Sts. c¢. 126, 
§ 19; the words, ‘‘ shall be deemed a common and notorious 
thief,” being satisfied by the legislative declaration that a 
conviction of larceny, under certain circumstances, shall con- 
stitute the person a common and notorious thief, and requiring 
the court to punish such offender by imprisonment for a term 
not more than twenty years in the state prison, or in the 
county jail not more than three years. The fact of such 
conviction does, of itself, by force of the statute, render the 
party a common and notorious thief. The language here 
used is very similar to that found in various other provisions 
of the statutes, as to which we suppose the only sentence 
has been one declaring the term of imprisonment; as in Rev. 
Sts. c. 125, $ 11, “if any person shall assault another with 
intent to murder, or to maim or disfigure his person, he shall 
be deemed a felonious assaulter, and shall be punished by 
imprisonment in the state prison not more than ten years,” 
&e. Or, $14, “if any person, being armed with a dangerous 
weapon, shall assault another, with intent to rob or murder, 
he shall be deemed a felonious assaulter, and shall Be pun- 
ished,” &c. Or, $ 16, “if any person, not being armed with 
a dangerous weapon, shall assault another with intent to rob 
or steal, he shall be deemed a felonious assaulter, and be 
punished,” &c. Or, $19, “if any person shall assault a 
female with intent to commit the crime of rape, he shall 
be deemed a felonious assaulter, and shall be punished,” 
&c. ‘These, and similar provisions in other cases, were also, 
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substantially, in the earlier statutes, enacted at a period long 
before that of the revised statutes, and have always, it 1s 
supposed, been taken to require only the declaration of the 
punishment in the sentence awarded. ‘The revised statutes 
having adopted similar language in all these cases, including 
that of a conviction of two larcenies at different terms, or 
three larcenies at the same term, it seems to us that it is not 
absolutely requisite to a full and proper sentence, in such 
cases, that there be prefixed to the sentence of imprisonment 
the declaration, that the party is deemed a common and noto- 
rious thief. Such declaration, if added, would not in any 
degree invalidate the sentence, as it would only be setting 
forth, upon the record, the effect which the law has declared 
shall follow from a conviction of that nature, and under such 
circumstances. But, not being absolutely required, its omis- 
sion furnishes no legal ground for reversing a judgment. 
The party has nothing to complain of, upon the ground of 
deficiency in the punishment awarded to his crime. If the 
judge has omitted to declare the effect of his conviction tu 
be, that thereby he is deemed to be a common and notorious 
thief, the statute law of the land has thns declared, and his 
conviction is followed with punishment, hy imprisonment for 
the aggravated crime, and for his repeated offences. 

It was suggested, upon the argument, that the contrary 
doctrine was held in the case of Haggett ¥. The Common- 
wealth, 3 Met. 457. But the real question there was, as to 
the necessity of having one consolidated judgment upon three 
convictions for larceny at the same term, or whether it was 
competent for the court to punish for each offence separately. 
There had been three separate convictions, and three separate 
punishments awarded; and this the court held was irregular, 
and that only one judgment and one sentence should have 
been passed upon the party convicted. ‘In the case at bar, 
there was one consolidated judgment and sentence, and the 
only error complained of is the omission to declare, 1s a part 
of that sentence, that the party was deemed a common and 
notorious thief. This omission, for the reasons already 
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assigned, we do not think so far a material one as to require 
us to reverse the judgment on that account. 


Judgment affirmed. 


Wixuiam D. Sonier, Executor vs. THe Warpens AND 
Vestry or St. Pavuy’s Cuurcn, & others. 


A testator made the following bequest: ‘To the wardens and vestry of St. Paul’s 
Church in Boston I bequeath five thousand dollars, to be received and held by 
the legatees as the formation of a fund which I am desirous should be established 
for the support of a city missionary of the Protestant Episcopal Church.” Held, 
that the bequest was valid, and that the legatees were competent to take it and 
to execute the trust. 

% 


Tue plaintiff set forth, in a bill in equity, that he was 
executor of the last will of Edward Tuckerman, late of 
Boston, which was proved and allowed on the 19th day of 
June 1843; that said Tuckerman, by his said will, made the 
following bequest: ‘“‘To the wardens and vestry of St. 
Paul’s Church in Boston I bequeath five thousand dollars, to 
be received and held by the legatees, as the formation of a 
fund which I am desirous should be established for the sups 
port of acity missionary of the Protestant Episcopal Church ;”’ © 
that the plaintiff was provided with the means requisite for 
the payment of said bequest to said wardens and vestry ; 
that St. Paul’s Church in Boston was incorporated, as a 
religious society, by St. 1819, c. 77, under the name of ‘the 
proprietors of St. Paul’s Church in Boston,” and that said 
corporation claimed from the plaintiff the payment of said 
legacy of five thousand dollars, so as aforesaid given to the 
wardens and vestry of said church; that said wardens and 
vestry declared themselves to be a body distinct from the 
proprietors of St. Paul’s Church, and asserted and claimed a 
right to have payment of said legacy made to them; that 
the children of said Tuckerman, and the trustees to whom > 
he devised the residue of his property, for the benefit of said 
children, claimed and insisted that neither said corporation, 
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nor said wardens and vestry, were entitled to recover said 
legacy, and denied their capacity to take said sum, and thei 
power to execute the trust, for the performance of which 
said legacy was made, and further claimed that the plaintiff 
should pay said sum to said trustees. 

The plaintiff further averred that he was desirous to pay 
said sum to the parties legally entitled to receive it, but was 
unwilling, at his own hazard and peril, to decide to whom, as 
between the said opposing claimants, the said legacy belongs. 
He therefore prayed that, to the end that the right and claim 
of said corporation, of said children of said testator, and of 
said trustees, in and to said legacy, might be settled and 
determined by a decree of this court, the said parties might 
interplead among themselves, according to law and equity, 
to determine their respective claims to the payment of said 
legacy. ) 

The parties to the bill, who were made defendants, ap- 
peared and filed their several pleas. 

Codman, for the wardens and vestry of St. Paul’s Church. 
The reason for resisting the execution of the testator’s will 
must be, either, first, that the object of his bounty is one 
which will not be supported in law or equity; or, secondly, 
that the trustee designated in the will is not capable of ex- 
ecuting the trust, and is not a fit body to be appointed. Per- 
haps both these reasons may be relied on. 

1. The object intended by the testator is a charitable one; 
‘and the St. 43 Eliz. c. 4, is recognized, in this State as well 
as in England, as the basis of the law regulating charities. 
Going v. Emery, 16 Pick. 107. Sanderson v. White, 18 
Pick. 328. Washburn v. Sewall, 9 Met. 280. 2 Story on 
Eq. $$ 1154, 1162. Can any good reason be assigned why 
the bequest in question should not be supported? It will not 
be said that it is for a purpose contrary to public morals or 
policy. In England, where there is an established church, 
bequests have been supported under the statute, where the 
object was the advancement of a dissenting sect. Boyle’s 
Law of Charities, 42. 
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Will it be said that the objects of this trust are so indefi- 
nite that the court will not carry them into effect? The 
decisions are numerous, in which bequests much less definite 
than this have been supported. In Boyle’s Law of Charities, 
24, it is said that there is no need of specifying persons or 
objects; the utmost latitude and generality being allowed. 
And many cases are there cited in illustration of this position. 
See also 2 Story on Eq. $$ 1149, 1169, 1181, 1182. Powers- 
court v. Powerscourt, 1 Molloy, 616. Bartlet v. King, 12 
Mass. 537. Attorney G'eneral v. Pearson, 3 Meriv. 409. 

2. The trustee appointed by the will is a fit trustee for the 
purpose of administering the charity. Corporations can be 
trustees for any purposes not inconsistent with their character, 
and will be compelled to execute any trust that they may 
undertake. G'reen v. Rutherforth, 1 Ves. sen. 462. Phil- 
lips Academy v. King, 12 Mass. 546. It may be said, that 
the object of this charity is foreign to the purpose for which 
the corporation of the wardens and vestry of St. Paul’s 
Church exists, viz. the care of the interests of that particular 
church. But this objection cannot be supported by the literal 
interpretation of our statutes. By Rev. Sts. c. 20, $$ 39, 40, 
the church wardens and vestry are constituted corporations 
‘‘for the purpose of taking, and holding in succession, all 
grants and donations, whether of real or personal estate, 
made either to them and their successors, or to their respective 
churches,” &c. By this language, the power of holding 
bequests is given to the wardens and vestry absolutely, with- 
out qualification as to the ultimate uses. ‘They may take 
and hold all donations made to them, or (disjunctively) to 
their churches, or to the poor of their churches. Upon the 
statute, then, independently of any authority on the subject, 
the wardens and vestry of an episcopal church are a corpora- 
tion capable of taking and holding a bequest, and executing a 
trust not having immediate relation to the identical parish of 
which they are officers. It is to be remembered that the 
episcopal church, throughout the United States, 1s organized 
as one entire body, and that each individual congregation, 


fy 


MARCH TERM 1847. 253 


Sohier, Executor v. Wardens and Vestry of St. Paul’s Church, & others. 


with its officers, is but the part of one great whole, and has 
an interest in, and an identity of purpose and sympathy with, 
the operations and prosperity of that whole; that it is also a 
missionary church, solemnly recognized as such by its gen- 
eral convention. ‘The success, therefore, of a mission for the 
purpose of disseminating the teachings of this church, is an 
object in which the whole, and each society, as a part of that 
whole, has an interest. ‘Therefore the object of this charity, 
if it be not one for which the wardens and vestry of St. 
Paul’s Church were specially instituted, is at least cognate to 
the purposes of their institution. It is of the same nature, 
only more extended in its sphere of operations. See Cham- 
pion v. Smith, Tothill, 92, 93. 

This view of the subject is borne out by the authorities. 
In Green v. Rutherforth, before cited, there was a devise of 
an advowson, in the county of Suffolk, to the master, fellows 
and scholars of St. John’s College in Cambridge, in trust, &c. 
Church preferment could not be one of the objects for which 
that college was founded; yet no objection was made that 


the college was not a proper trustee. In Attorney General v. 


The Ironmongers’ Co. 2 Beavan, 313, there was a bequest to 
the company for the redemption of British slaves in Turkey 
or Barbary, and for charity schools; yet no objection was 
made to the trustee. In Baker v. Fales, 16 Mass. 495, 
Parker, C. J. said, ‘‘the very term church imports an organ- 
ization for religious purposes, and property given to it eo 


_ nomine, in the absence of all declaration of trust or use, must, 


by necessary implication, be intended to be given to promote 
the purposes for which a church is instituted, the most prom- 
inent of which is the public worship of God.” In the First 
Parish in Sutton v. Cole, 3 Pick. 232, lands were devised 
to a parish for the use of schools. ‘That case is entirely sim- 
ilar in principle to the present. A corporation, being ap- 
pointed a trustee, was held competent to administer the 
bequest, for an object different from, and more extended than, 
the immediate object of its creation. 

But suppose the wardens and vestry are incompetent to 
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execute the trust; the want of a trustee to carry into execu- 
tion a trust approved by the law is no reason why the charity 
should fail, and the testator’s heirs take the trust property to 
themselves. It is a well settled rule in equity, that a trust 
will never be defeated for the mere want of a trustee. The 
court will supply the defect. 2 Story on Eq. $$ 976, 1059, 
1165. Hildreth v. Eliot, 8 Pick. 293. Greene v. Borland, 
4 Met. 330. Washburn v. Sewall, 9 Met. 280. 

W. Sohier § J. Lowell, for the testator’s heirs. 

The legatees are incompetent to take the bequest; and 
the bequest is void for uncertainty. 

1. The legatees are incompetent. Under the circum- 
stances, they cannot take as trustees. ‘The remarks of 
Thatcher, J. in Phillips Academy v. King, 12 Mass. 558, 559, 
show that the wardens and vestry, now before the court, are 
not such a corporation as can take and dispose of the legacy 
in question. In Furst Parish in Sutton v. Cole, 3 Pick. 232, 
it was held that the support of schools was so far within the 
purposes of parishes, that they might raise money therefor 
by taxation. But it will not be contended that the wardens 
and vestry of St. Paul’s church can assess taxes for the sup- 
port of a city missionary. 

As to church wardens: In Mo. 559, 560, several points 
were decided upon St. 39 Eliz. which gave power to all well 
disposed persons to found and incorporate hospitals, without 
special license or charter from the queen. ‘The seventh point 
was, that ‘the commissioners cannot, by decree, establish a 
corporation of churchwardens, or others, to take by charita- 
ble use ; but they can secure land to a capable body politic 


without danger of mortmain,” &c. “ And they can establish — 4 


land in natural persons and their heirs, to continue charitable 
uses.”” In Attorney General v. Ruper, 2 P. W. 125, a 
bequest was made to the parish church of St. Helen’s, Lon- 
don; and it was held that it went to the churchwardens, 
The master of the rolls said, that as, on the one hand, the 


parson of the church was a corporation for the taking of land 


for the use and benefit of the church, and was not capable a 
of taking goods, or any personalty, on that behalf; so, on the — 
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contrary, “the churchwardens are a corporation to take 
money, or goods, or other personal things, for the use of the 
church, but are not enabled to take lands.” See also Wing- 
field’s case, Duke, (Bridgman’s ed.) 374, 

By Rev. Sts. c. 20, $ 39, ‘‘ the deacons, churchwardens, on 
other similar officers of all churches or religious societies, shal] 
be deemed bodies corporate, for the purpose of taking and 
holding, in succession, all grants and donations, whether of 
real or personal estate, made either to them and their suc- 
cessors, or to their respective churches, or to the poor of their 
churches.” ‘The plain construction of this is, that all gifts, 
intended for the use of any society, however made, whether 
personally to the officers of the society, or to the society 
itself, or to its poor, shall be held by the officers; falling pre- 
cisely within the above case in 2 P. W. 125, only extending 
to churchwardens the power of holding lands as well as per- 
sonal property. And this view is confirmed by the whole 
tenor of the original St. of 1754, on this subject. Ane. 
Chart. 605-607. Churchwardens, then, have a corporate 
existence only so far as it has been given them by the legis- 


lature. ‘They are enabled to hold in trust, for certain specific 


charitable uses; and are, by acommon maxim of law, to be 
taken to be unable to hold for any other charitable uses. 

‘It has been-argued, that the incapacity of the trustee is no 
objection in a court of equity, if the trust is such as the court 
would otherwise enforce.. This is true, as a general rule. 
But the incapacity of the trustee may well be considered, in 
connexion with the uncertainty of the trust. 

2. The bequest is void for uncertainty. It is true that 
bequests to charitable uses have been often supported, though 
very indefinitely expressed. But it must be shown, in the 
outset, that the use is a charitable one, or the rules of construc- 


tion will not be relaxed. Is this use a charitable one? It 


does not come within the terms of St. Eliz. c. 4; and it has 
never been decided to be a charity. So the question turns 
on the meaning of “city missionary.” The testator has not 
defined it, and no evidence has been given of the sense in 


256 SUFFOLK AND NANTUCKET. 


-__ 


Sohier, Executor v. Wardens and Vestry of St. Paul’s Church, & others. 


—_—-- 


which he used it; and none would be admissible, if offered. 
We know not whether the duties and objects of a city mis- 
sionary are such as the court would deem charities. It will 
be seen, in the cases hereafter to be cited, that there are many 
objects of benevolence, of liberality, and of public utility, 
which are not technically charities, nor to be upheld as such. 

As to the uncertainty: The legacy is given, “as the 
formation of a fund which I am desirous should be estab- 
lished for the support,’ &c. How is this city mission to be 
founded? how governed? how is the incumbent to be 
chosen? how removed? to whom to be responsible? How 
long is the fund to accumulate? In Hwen v. Bannerman, 
2 Dow & Clark, 74, 98, a deed provided for the payment 
of six thousand pounds to certain persons, in trust, “for the 
foundation and establishment of a hospital in Montrose, sim- 
ilar to Robert Gordon’s hospital in Aberdeen, for maintenance, 
clothing and education of the lawful sons and grandsons of 
decayed burgesses,” to remain vested in the trustees, under 
such rules as the donor should appoint; and he ordered, that 
in case he should fail to make an appointment, then the 
money should be under rules similar to those then existing 
for the management of Robert Gordon’s hospital. He after- 
wards directed that the sum should accumulate to [blank] 
pounds, and be applied for assisting [blank] boys. 'The 
blanks were never filled up, and the house of lords held that 
the deed was void for uncertainty. In Doe v. Aldridge, 4 'T. 
R. 264, a testator gave real estate ‘‘to the Rev. A. A., now 
preacher at the meeting-house in L., to hold to him during 
his natural life only, on the express condition that he do and 
shall, after my decease, settle and convey the same to trustees, 
to take place at his decease, for the use and support of the 
preaching of the word of God at the meeting-house at L. 
aforesaid forever. I further expect that he will, after my 
decease, without delay, settle and forward every thing in his 
power, to promote and carry on the work of God at L. afore- 
said, both in his life time and after his decease.”” 'The trust 
was held void, and the life estate good in A. A. The ground 
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; of this decision was, as stated by Eyre, C. J. in 2 Cox, 311, 
“that the object there was not sufficiently distinct.” See | 
| also the following cases, in which testamentary gifts to chari- 
. table uses have been held void for uncertainty: Grieves v. 
y Case, 2 Cox, 301. Attorney General v. Bishop of Chester, 
1 Bro. C. C. 444. Morice v. Bishop of Durham, 9 Ves. 399, 
and 10 Ves. 521. James v. Allen, 3 Meriv. 17. Vezey v. 
Jamson, 1 Sim. & Stu. 69. Hillis v. Selby, 1 Myl. & Craig, 
+286. Ommanney v. Butcher, Turn. & Russ. 260. Ken- 
| dall v. Granger, 5 Beavan, 300. Fowler -v. Garlike, 1 
Russ. & Myl. 232. 

The cases, in which great indefiniteness of expression has 
been held not to render donations void, fall into two classes. 
First. Where the individual beneficiaries are uncertain, but 
the design of the donor is definite, or can be made so by 
reference to the objects of the society to or for which the 
donation is made. This is a large class, and includes, 
among others, Washburn v. Sewall, 9 Met. 280; Bartlet v. 
King, 12 Mass. 537; Tucker v. Seaman’s Aid NSociety, 
7 Met. 188. ‘Those cases may also be placed in this class, 
where the beneficiaries and the objects are both definite, but 
the mode of relief is indefinite, and is left discretionary with: 
_ the trustees. Second. Where the gift is to charity, eo nomine. 
_ Attorney General v. Syderfen, 1 Vern. 224, and 1 Eq. Cas. 
_ Ab. 96. Anon. 2 Freem. 261, 262. Moggridge v. Shack- 
_ well, 7 Ves. 36. Mills v. Farmer, 1 Meriv. 55. This class 

of cases is supported on the doctrine of cy pres. But the 

decisions are not very consistent. The case of Attorney 
_ General v. Syderfen has been questioned; and the cases of 
Ommanney v. Butcher, and Ellis v. Selby, above cited, were 
distinguished from it, on very narrow grounds of difference. 
_ The later decisions have much restrained the application 
_ of the cy pres doctrine. See Attorney General v. Minshull, 
A Ves. 14. Attorney General v. Bishop of Oxford, 1 Bro. 
_ ©. C. 444, note. Attorney General v. Goulding, 2 Bro. C. 
_ C. 428. Grieves v. Case, 1 Ves. jr. 548. 
But the doctrine of cy pres has never been adopted in this 
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Commonwealth; and though established in England, it is 
universally disapproved. See 2 Jac. & Walk. 307. 1 Eden, 


A87. 4 Ves. 14. Yet it is clear that the bequest now before 


the court can only be established cy pres, and by referring the 
case to a master, to approve a scheme based on that principle. 

Wiupe, J. This is a suit in equity, on a bill of inter- 
pleader by William D. Sohier, executor of the last will of 
Edward Tuckerman, deceased ; and the case depends on the 
validity of a bequest to the defendants in the words follow- 
ing: “'To the wardens and vestry of St. Paul’s Church in 
Boston I bequeath five thousand dollars, to be received and 
held by the legatees, as the formation of a fund, which I am 
desirous should be established for the support of a city mis- 
sionary of the Protestant Episcopal Church.” ‘The questions 
discussed by counsel on the pleadings are, lst, whether the 
legatees are competent to take, as trustees of a charitable 
donation, within the St. of 43 Eliz. c. 4; and 2d, whether 
the bequest is not void for uncertainty. 

The first question we consider immaterial; for if the 
bequest is valid, it will not fail for want of a trustee capable 
of executing the trust, as has been frequently decided, and 
which the counsel for the heirs at law admit. We are of 
opinion, however, that the legatees are competent to take the 
legacy and execute the trust. The objection is, that the 
object of the charity is foreign to the purposes for which the 
wardens and vestry of St. Paul’s Church were enabled to act 
by the Rev. Sts. c. 20, § 39, which enact that “the dea- 
cons, churchwardens, or other similar officers of all churches 
or religious societies, if citizens of the United States, shall 
be deemed bodies corporate, for the purpose of taking, and 
nolding in succession, all grants and donations, whether of 
real or personal estate, made to them and their successors, or 
to their respective churches, or to the poor of their churches.” 

Now we cannot think that the support of the public wor- 
ship of God, according to the episcopal form of worship, and 
for teaching and explaining the principles of the episcopal 
church, can be foreign to the object of the testator’s donation. 
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: On the contrary, we agree in the opinion of the late Chief 

Justice Parker, in Baker v. F'ales, 16 Mass. 495. ‘ The 
very term church,” he says, “‘ imports an organization for reli- 
gious purposes; and property given to it eo nomine, in the 
absence of all declaration of trust or use, must, by necessary 
implication, be intended to be given to promote the purposes 
for which a church is instituted; the most prominent of 
which is the public worship of God.” St. Paul’s Church, 
therefore, had an interest in the testator’s donation, and would 
have had a right to have it administered for the support of 
the public worship of God, in any form, if no particular trust 
or use had been designated by the will. 

2. We are then brought to the consideration of the remain- 
ing question, namely, whether the bequest is void for uncer- 
tainty. On this point, many English decisions have been 
cited, in the able and learned argument of the counsel for the 
heirs of the testator, some of which are conflicting. We do 
not, however, think it necessary to refer to those decisions; 
because the court have formerly had occasion, in several in- 
stances, to consider those cases, or the most of them; and the 
only question now is, whether this donation falls within the 
principles heretofore established by this court in similar cases ; 
as we entertain no doubt of the correctness of those decisions. 
‘The leading case is that of Bartlet v. King, 12 Mass. 537. 
That was an action of debt, brought by legatees, to whom 
was bequeathed the sum of thirty thousand dollars, by the last 
will of Mary Norris, against the executor of her will. The 
bequest was given in trust, that the trustees should permit the 
_ American Board of Commissioners for Foreign Missions, and 
“ their associates, to take and receive the interest and income of 
a _the capital sum, for the purposes of said board, and to pro- 
_ mote the pious objects thereof; and upon their request, the 
_ trustees were required to dispose of, invest and transfer, the 
Capital sum, in such manner as said board should direct. 
Several objections were made to the validity of the bequest ; 
one of which was, that it was void for uncertainty as to the 
object of the legacy, and of the persons who were intended 
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to be the cestuis que trust. And this was the principal objec- 
tion made. But the court decided that the bequest was 
valid, although at that time there was no court, in this Com- 
monwealth, to compel the execution of the trust. This case 
appears to have been well considered by the court, and an 
able and very clear and satisfactory opinion was given by the 
late Mr. Justice Dewey, in which the English authorities are 
reviewed and considered. 

The next case I shall notice is Going v. Emery, 16 Pick. 
107 ; a very strong case in support of the bequest in question. 
The bequest was to the cause of Christ, for the benefit and 
promotion of true evangelical piety and religion, and to be, by 
certain trustees named in the will, distributed in such divisions, 
and to such societies and religious charitable purposes, as they 
might think fit and proper. And it was held by the court, that 
this devise was not void for uncertainty, by virtue of the Siz. 43 
Eliz. c. 4. In delivering the opinion of the court, the present 
chief justice remarked, that it was “admitted in the argument, 
and indeed it cannot now be contested, that if the St. 43 Eliz. 
c. 4, in regard to charitable uses, is in force in this Common- 
wealth, it is sufficient to sustain and give effect to this trust; 
because there are innumerable cases, in which trusts quite as 
vague as the present have been declared valid, and carried into 
effect. Iwill refer to only one striking case, where a testator 
gave a thousand pounds to such charitable purposes as he 
had by another writing directed. The paper referred to was 
not found, so that it stood generally as a gift to charitable 
uses. The trust was established, and the direction to a par- 
ticular object left with the king, as parens patria.” This was 
the case of Attorney General v. Syderfen, 1 Vern. 224. 

In Burbank v. Whitney, 24 Pick. 146, the bequest was of 
four thousand dollars; to the American Bible Society, to the 
American Education Society, to the American Colonization 
Society, and to the American Home Missionary Society, one 
thousand dollars to each. Some of these societies were incor- 
porated, and some not. 'These bequests were held valid; and 
as to the bequests to the unincorporated societies, it was held 
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that they were good under the provisions of St. 43 Eliz. c. 4, 
if not good without the aid of that statute. It was held that 
a trust was created by the will, and that, on the death of the 
testator, the legal estate vested in the executor, which he was 
bound to hold in trust for the legatees, which trust this court, 
as a court of equity, could compel him to perform. ‘The 
same question afterwards was decided in Bartlett v. Nye, 4 Met. 
378, as to real estate devised to the American Bible Society ; 
and it was held that the trust was well created, although the 
American Bible Society could not take the legal estate, (they 
not being incorporated,) but the same descended to the heirs 
of the devisor, subject to the trust, which they were bound 
to execute. ‘The decision in the case of McCartee v. Orphan 
Asylum Society, 9 Cow. 484, is there cited with approbation, 
in which Chancellor Jones says, “it is the settled doctrine of 
the court, in the construction of wills and the administration 
of trusts, that a trust shall never be permitted to fail through 
the failure or disability of the trustee to execute the trust, 
but shall be supported upon the intention of the testator ; that 
the trust is attached and fastened to the land; and that the 
land remains chargeable with it in the hands of the _heir or 
devisee.”’ 

In Potter v. Chapin, 6 Paige, 649, 650, Chancellor Wal- 


worth says, that it may now be considered as an established 


principle of American law, that the court of chancery will 
sustain and protect gifts, bequests, or dedication of property 
to public or charitable uses, provided the same is consistent 
with local laws and public policy, where the object of the 
gift-or dedication is specific and capable of being carried into 
effect according to the intention of the donor. And several 
eases are cited by him, which fully sustain the general 
principles. 

All these decisions fully support the present trust. In 
some of them, the objects of the trusts were more uncertain 
than the one under consideration, which is specific and suffi- 
ciently certain; and there can be no doubt that it can be car- 
tied into effect, according to the testator’s manifest intention. 
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And it cannot be doubted, that the support of a mission- 
ary for instruction in the christian religion, in the city or 
out, at home or abroad, is not opposed to local law, or any 
other law in a christian country; but, on the contrary, all 
such objects are eminently entitled to encouragement, as has 
been frequently decided in this and other countries. 

The order of the court will be, that Mr. Sohier, as executor 
of the last will of Edward 'Tuckerman, do pay over to the 
wardens and vestry of St. Paul’s Church in Boston the sum 
of five thousand dollars, without interest, and that no costs 
be allowed to either party. 


Rosert W. Pray & another vs. Ropert Warterston & 
others. 


The provision in the Rey. Sts. c. 62, § 3—that lands acquired by a testator, after 
the making of his will, shall pass thereby, if such shall clearly and manifestly 
appear, by the will, to have been his intention —applies to wills made before those 
statutes took effect, as well as to wills made afterwards. 

A testator, by a will executed in 1833, made the following devise: ‘* All the rest 
and residue of my estate, real and personal, of which I may die seized and pos- 
sessed, or to which I may be in any way entitled, of whatsoever the same may 
consist, or wheresoever it may be situate, I give, devise and bequeath unto R. W., 
H. R. and F. O. W., to have and to hold the same,” &c. The testator, after mak- 
ing his will, sold the real estate which he owned when the will was made, and 
acquired other real estate, after the revised statutes took effect. Held, that it ap- 
peared by the will, that it was the intention of the testator that the land acquired 
after the making of the will should pass thereby, and that it passed accordingly. 


Turis was a writ of entry to recover a parcel of land in 
South Boston, and was submitted to the court on the agreed 
statement of facts which follows: 

Isaac C. Pray, on the 8th of June 1833, duly made his last 
will, by which, after providing for the payment of his debts, 
he made the following disposition of his property: ‘ All the 
rest and residue of my estate, real and personal, of which I 
may die seized and possessed, or to which I may be in any 
way entitled, of whatsoever the same may consist, or where- 


soever it may be situate, I give, devise and bequeath unto 
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Robert Waterston and Henry Rice, merchants, and Francis O. 
Watts, Esquire, all of Boston; to have and to hold the same 
to and to the use of them, the survivors and survivor of them, 
their heirs, executors and administrators and assigns, in trust, 
nevertheless, for the uses and purposes hereinafter expressed, 
and to and for no other use, intent or purpose whatsoever ; 
that is to say,” &c. 

Since the decease of said Pray, the tenants have entered 
upon the demanded premises, and claim to hold the same 
in fee simple, in trust for the uses and purposes declared in 
said will. 

At the time of executing this will, said Pray had a wife, 
Martha Pray, and several children, no one of whom was living 
at the time of his decease, with the exception of two sons, 
his only heirs at law, who are the demandants in this action. 

After the death of Mrs. Pray, above mentioned, the testator 
married a second wife, who survives, by whom he never had 
issue. . 

The testator died on the 23d day of January 1846, and his 
said will was duly proved and allowed at a probate court 
held at Boston, on the 20th day of April 1846. The tenants 
were therein named as executors, as well as trustees, and all 
of them accepted the trust, as trustees, and two of them, 
Messrs. Waterston and Watts, that of executors. 

At the time of executing said will, said Pray was the 
owner of real estate, all in Massachusetts, and the greater 
part, and, as is believed, the whole of which elsewhere, was 
sold before his decease. His title to the demanded premises, 
as well as to other real estate, was acquired after said will 
was made, and after the revised statutes went into operation. 

On the foregoing facts, the parties agreed that if the court 
should he of opinion that the demanded premises did not 
pass by the said will, the tenants should be defaulted, and 
judgment be rendered for the demandants to recover posses- 
sion; otherwise, that they should become nonsuit. 

Ellis G. Loring & G. HE. Rice, for the demandants. 

W. J. Hubbard & Watts, for the tenants. 
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Wixpe, J. This case depends on the construction to be 
given to the will of Isaac C. Pray, and the construction of 
the Rev. Sts. c. 62, § 3, which provide that “any estate, 
right, or interest in lands, acquired by the testator, after the 
making of his will, shall pass thereby in like manner as if 
possessed at the time of making the will, if such shall clearly 
and manifestly appear, by the will, to have been the intentuon 
of the testator.” | 

It is admitted that, without the aid of the statute, the de 
manded premises would not have passed by the will ; it being 
an inflexible rule of the common law, that no devise can pass 
real estate acquired after making the will, although the devise 
should be express that it should so pass. 

The question then is, whether such estate passed by vir- 
tue of the statute. 'The demandants’ counsel contend that 
the statute is to be so construed as to apply only to wills 
made after the statute, and that no statute is to be so con- 
strued as to have a retrospective effect, unless it is clearly 
required by the language of the statute. And this, we think, 
is a reasonable rule of construction in all cases where a dif- 
ferent construction would disturb vested rights. But even in 
such cases, if the language of a statute is clear and unambig- 
uous, it must be carried into effect, although it may affect 
vested rights and remedies. Such are the statutes of limita- 
tions, the statutes giving new remedies in equity, when there 
was before no remedy at common law, and the statute chang- 


ing the tenure of real estate from joint tenancies to tenancies 


incommon. But the statute in question is not of this de- 
scription. It disturbs no vested rights; for before the death 
of the testator, his heirs had no right whatever to any part 
of his estate. This statute therefore is to be construed like 
other statutes, according to the meaning of its language and 
the intention of the legislature. 

That this third section of the statute was intended to 
apply to all wills, whether made before or after the statute, 
will not, we think, admit of any reasonable doubt. There is 


mo reason why any such distinction should be made. The 


——— ee ee 


a 


MARCH TERM 1847. 265 


Pray & another v. Waterston & others. 


object of the provision was to abolish a rule of law which, 
in most instances, as was truly said in Ballard v. Carter, 
5 Pick. 114, defeated the intention of those who devised all 
their estates, real and personal, as in the present instunce. The 
remedy provided to obviate the evil applies to past as well as 
future wills, where the testator was living when the revised 
statutes took effect. If the testator had died before that time, 
then indeed the question as to vested rights would be in- 
volved. -But no reason can be given why the intention of the 
testator should be defeated in this case, that would not apply 
to all wills. ‘This construction is confirmed by the next sec- 
tion, which is limited to wills made after the statute. 

The only remaining question therefore is, whether it 
appears clearly and manifestly, by the will, that it was the 
intention of the testator that all his real and personal estate, 
of which he should die seized and possessed, should pass by 
his will. And that such was his intention we cannot enter- 
tain a doubt. In the first place, we think that such an inten- 
tion is clearly expressed by the language of the will. The 
words are, “‘all the rest and residue of my estate, real and 
personal, of which I may die seized, or to which I may be 
entitled in any way, of whatsoever the same may consist, 
and wheresoever it may be situate, I give, devise and be- 


queath,” &c. If it were the intention of the testator to dis- 


pose of all the estate of which he should die seized and pos 
sessed, we can hardly imagine any language by which that 
intention could be more clearly expressed. And in the second 
place, it was manifestly the intention of the testator to give 
all the rest and residue of his property, after the payment of 
his debts, é&c. in trust, and that the legal estate should not 
descend to his heirs. 

It has been argued for the demandants, that the testator, mm 
speaking of his estate, uses verbum tn presenti, and does not 
say, in general terms, ‘all the real estate of which I may die 
seized,’ but ‘“‘my estate, real and personal, of which I may die 
seized,” &c. But this verbal criticism does not appear to have 
weight, and the construction is a forced one. ‘he testator 
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evidently intended to speak of his estate as it might be at 
the time of his death, and not as it was when he made his 
will. 

Again ; it has been argued that it must be presumed that 
the testator knew the law, and that his intention was to con- 
form to it. But this would be a presumption against the fact, 
as we think clearly appears by the language of the will; and 
this, as before remarked, is not the only will in which a 
testator has manifested a clear intention to dispose of his 
whole estate, real and personal, notwithstanding the rule 
existing before the revised statutes. 

Upon the whole, therefore, we are of opinion that the 
demaiided premises passed by the will, and did not descend 
to the demandants, as claimed by them. 

A similar decision was lately made in the case of Cushing 
v. Aylwin, (ante, 169.) The cases are in all respects sub- 
stantially similar, except that in that case the intention of the 
testatrix, Elizabeth Doane, did not quite so clearly appear, 
as the intention of the testator does in the present case. We 
were, however, of opinion that there was no reasonable doubt 
of her intention. 

Demandants nonsuit. 


ZEBA Butss vs. JONATHAN BLIss. 


When the plaintiff, in an action of assumpsit, amends his writ and declaration, 
whether at the first term or afterwards, by striking out the names of part of the 
defendants, according to the provisions of Rev. Sts. c. 100, the remaining defend- 
ant or defendants may plead the nonjoinder of the other or others in abate- 
ment, and can take advantage of such nonjoinder in no other way. 


AzsumpsitT for work, labor and services. 'The original writ, 
dated September 4th 1844, was issued against one Scott, Jona- 
than Bliss, and the Gainsville Steam Mill Company, and was 
made returnable at the following October term of the court 
of common pleas in this county. Jonathan Bliss was held 


tc hail, and no service was made upon the other defendants 


\ 
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At the October term 1845, the plaintiff obtained leave to 
amend by striking out of the writ and declaration the names of 
Scott and the Gainsville Steam Mill Company, and amended 
accordingly. At the January term 1846, Jonathan Bliss 
pleaded the general issue, (which was joined,) and also filed | 
his specification of defence, in which, among other things, he 
stated that he would “introduce evidence to prove that the 
supposed services, in the plaintiff’s bill of particulars men- 
tioned, were done for the Gainsville Steam Mill Company, 
which company consisted of David M. Russell, William M. 
Lewis and Jonathan Bliss.” A trial was had, at that term, 
before Washburn, J. and the plaintiff offered evidence tending 
to prove that, in 1837, he performed the services, which were 
set forth in his bill of particulars, for the Gainsville Steam Mill 
Company, and that said company consisted of the defendant 
Bliss, David M. Russell, William M. Lewis and another, who 
carried on business at Gainsville in Alabama. Whereupon 
the counsel of the defendant Bliss requested the judge to 
instruct the jury, that the plaintiff was not entitled to recover, 
because the proof showed a joint undertaking by the said 
Bliss and others, which was insufficient to sustain the several 


‘undertaking of Bliss, as set forth in the amended declaration ; 


which instruction the judge refused to give; but he instructed 
the jury, that the proof offered, if believed, was sufficient to 
sustain the plaintiff’s action against Bliss. ‘To this refusal 
and this instruction the defendant alleged exceptions. 

Goodrich, for the defendant. 

Brigham, for the plaintiff. 

Suaw, C. J. The rule is well settled, that in the action of 
assumpsit, nonjoinder of defendants can be taken advantage 
of by plea in abatement, and in that way only. 1 Saund. 291, 
ce. note. Lawes Pl. in Assump. 108. ‘This rule is not altered by 
the Rev. Sts. c. 100, which authorize an amendment by strik- 
ing out defendants. Whenever, by such amendment, the suit 
is subject to abatement, the defendant has a right to plead in 
abatement, though after the first term. Rathbone v. Rath- 
bone, 4 Pick. 89. Robbins v. Hill, 12 Pick. 569. The present 
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defendant, if he wished to avail himself of the nonjoinder 

of his co-contractors, after their names were stricken out of the 

writ and declaration, should have pleaded in abatement. 
Exceptions overruled. 


(EE 


Nicuoutas H. Bricuam vs. CHaruLes BIGELOW. 


The provision in Rey. Sts. c. 120, § 9, that “if, after any cause of action shall have 
accrued, the person against whom it has accrued shall be absent and reside out 
of the State, the time of his absence shall not be taken as any part of the time 
limited for the commencement of the action,’’ applies to a case in which the cause 
of action had accrued before the revised statutes went into operation, and the 
party against whom it had accrued afterwards was absent from and resided out 
of the State. 


T'u1s was an action of assumpsit, commenced on the 24th 
of September 1845, by the payee against the maker of two 
promissory notes; one dated April 24th 1835, for $567-70; 
the other dated Faly 15th 1835, for $162:74; and each pay- 
able in six months from date. 

It was in evidence, at the trial in the court of common 
pleas, before Washburn, J. that the defendant, after the 
making of the notes, until September 1836, was and con-— 
tinued to be an inhabitant and resident of this State; and 
that, in September 1836, he departed from the State, and 
remained absent therefrom, until the spring of 1845. 

The defendant relied on the statute of limitations; but the 
judge instructed the jury that the action was not barred by 
that statute. A verdict was returned for the plaintiff, and the 
defendant alleged exceptions to the judge’s instruction. 

G'. M. Brown, for the defendant. The causes of action on 
the notes in suit accrued, respectively, in October 1835 and 
January 1836, while the defendant was a resident of this 
State. The revised statutes went into operation on tke Ist 
of May 1836. And by §$ 9 of c¢. 120 of those statutes, “ if, 
after any cause of action shall have accrued, the person 
against whom 1t has acerued shall be absent from and reside 
gut of the State, the time of his absence shall not be taken 


; 
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as any part of the time limited for the commencement of the 
action.” By St. 1786, c. 52, which was in force when the 
notes were given, the present action is barred. And the ques- 
tion now to be decided is, whether Rev. Sts. c. 120, $ 9, 
were intended to operate retrospectively. 

The general rule is, that no statute is to have a retrospect 
beyond its commencement, unless the legislative intention to 
the contrary is clear and unquestionable. Bac. Ab. Statute, C, 
Dash v.-Van Kleeck, 7 Johns. 477. This rule has been 
judicially applied in numerous cases respecting statutes of 
limitation. Day v. Pickett, 4 Munf. 104. Hull v. Minor, 
2 Root, 223. Mickle v. Lucas, 108. & R. 293. Bigelow 
v. Bigelow, 6 Ohio, 49. Hazlet v. Critchfield, 7 Ohio, 485. 
Van Hook v. Whitlock, 3 Paige, 409. See also the remarks 
of Shaw, C. J. in 5 Met. 407. 

The language of Rev. Sts. c. 120, $ 9, seems clearly tu 
express the intention of the legislature that the deduction for 
absence from the State shall not have a retrospective opera- 
tion: ‘If, after any cause of action shall have accrued,” &c. 
But the legislature did not leave this question to depend on 


_ verbal criticism, or mere construction. 'The 146th chapter, 


§ 5, expressly provides that the repeal of the former statutes 
“shall not affect any act done, or any right accruing, or 
accrued, or established.”” ‘The contracts which are now in 
suit were acts done, which will be essentially affected by 
giving the statute a retrospective effect. In 5 Met. 409, 
Shaw, C. J. says, ‘‘the statute of limitations, though only 
barring the remedy, does thereby deeply affect the rights of 
the parties.” And does the running of time give no accruing 
right? When the revised statutes took effect, the prescribed 
period of limitation, as to these contracts, was running, and 
the defendant’s right to have the statute bar ultimately inter- 
posed was accruing; and the repealing act says that an 
accruing right shall not be affected. 

Further ; if the legislature had attempted to give this stat- 
ute a retrospective effect, it would be, to that extent, void, as 
an infraction of a vested right, and impairing the obligation 
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vf contracts. See Angell on Lim. (2d ed.) 18, 19. WSoctely 
v. Wheeler, 2 Gallis. 139. | : 

The precise question now before the court has never been 
decided. It is said, indeed, in Willard v. Clarke, 7 Met. 437, 
‘‘it has been held that from the time the revised statutes went 
into operation, the rule in regard to the statute of limitations, 
as modified by those statutes, should apply to debts already 
contracted.” And Wright v. Oakley, 5 Met. 400, is cited as 
the case in which it was so held. But no such decision was 
made in Wright v. Oakley ; and no such dictum or decision — 
was called for in Willard v. Clarke. 

Brigham, for the plaintiff. 

Suaw, C. J. The question is, whether the rule prescribed 
by the Rev. Sts. c. 120, $ 9, regulating the time within 
which an action shall be brought, shall be applied in this - 
case, although the causes of action, on both notes, acerned 
before the revised statutes went into operation. The rule of 
limitation there prescribed, and the rule which it superseded 
and replaced, are essentially different. By the former law, 
St. 1786, c. 52, § 4, if the plaintiff were out of the United 
States when the cause of action accrued, the statute did not 
run against him, until he came within them, by which the 
impediment was removed, or, if the defendant was out of the 
Commonwealth when the cause of action accrued, the term 
of limitation did not begin to run in his favor, unless he left 
property which could be attached by ordinary legal process, 
until his return into the Commonwealth. Bulger v. Roche, 
11 Pick: 36.* | 

But by the Rev. Sts. c. 120, $ 9, if the debtor be out of 
the State when the cause of action accrues, the action may 
be commenced within the time limited therefor, after he shall 


* An inaccuracy occurred in*drawing up the opinion in that case, (not, 
however, affecting the grounds of the decision,) by inadvertently stating that 
the statute did not begin to run against a plaintiff out of the Commonwealth ; 
whereas it should have been, ‘out of the United States.”” But this obvious 
mistake could hardly have led any one into error, because it was easily 

orrected by referring to the statute. 
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have come into the State ; and further, which is the new pro- 
vision, “‘ if, after any cause of action shall have accrued, the 
person against whom it has accrued shall be absent from and 
reside out of the State, the time of his absence shall not be 
taken as any part of the time limited for the commencement of 
the action.” In applying the rule to the present case, it is very 
clear, that if the St. of 1786 is applicable, the action is barred ; 


and that by the rule of the revised statutes it is not barred. 


The court are of opinion, that the rule of the revised 
statutes must apply, having been in force many years when 
this action was commenced. It is precisely within the terms 
of the statute. The action was commenced in September 
1845. After the causes of action had accrued, namely, in 


1836, the defendant departed from the State, and from that 


time was “absent from and resided out of the State ” nine 
years. ‘Those nine years are therefore not to be taken as part 
of the time of limitation; and without them, six years had 
not elapsed when the action was brought. 

But it is said, in the elaborate and learned argument of 
the counsel for the defendant, that these words, ‘shall have 


_. acerued,” must apply only to a case where the cause of 


action should accrue after the statute went into effect. But 
nothing in the terms, and nothing in the object or purpose of 
the statute, requires or warrants this qualification. The form 
of expression was manifestly adopted to mark the distinction 
in the two cases; one, as in the old statute, where the de- 
fendant should be out of the State when the action should 
accrue ; and the other, to which the revised statutes extended 
the exception, when the defendant should go out of the State, 
after the cause of action should accrue. ‘The cause of action 
will have accrued, when the defendant goes out of the State 
after the revised ,statutes go into operation, although that 
cause of action first accrued before. 

But further; if the defendant relies wholly on the St. of 
1°86, and insists that the revised statutes do not apply to 
the case, it would follow that, as the St. of 1786 is expressly 
repealed, there would be no limitation whatever. But we 


272 SUFFOLK AND NANTUCKET. 


Brigham v. Bigelow. 


think that the repealing act, passed February 19th 1836, to 
go into operation simultaneously with the revised statutes, 
apples to this case. It provides, § 4, that when any lm- 
itation of time, for barring any remedy, shall have begun 
to run, and the same or a similar limitation is prescribed 
by the revised statutes, the time of limitation shall continue 
to run, and shall have the like effect, as if the whole period 
had begun and ended under the revised statutes. This 
renders it perfectly plain that the statute intended to apply 
to cases where the cause of action had accrued before the 
revised statutes went into effect; because in no other case 
could the term of limitation have begun to run. Then it 
necessarily follows that, whatever may be the rule for com- 
puting the previous part of this period, whether including or 
excluding the time of the defendant’s absence and residence 
out of the State, that portion of the time, which ran after 
the revised statutes took effect and the old statute was 
repealed, must be computed according to the rule of the 
revised statutes; because no other law of limitation was in 
force. According to this rule, applied to the present case, the 
whole nine years of the defendant’s absence, having occurred 
after the revised statutes took effect, must be deducted from 
the time of limitation, and leave it less than six years. 

‘The argument for the defendant, we think, assumes, with- 
out authority, that the law limiting an action upon a con- 
tract must be the law which is in force at the time, and in the 
country where the contract is made, and in effect forms the 
law of the contract; and therefore that any act of legislation, | 
which alters such law of limitation, does in effect impair the 
obligation of contracts. This, we think, is not a true view 
of the law. It is well settled, that the law of the place 
where the contract is made, the ler loci, regulates the con- 
struction, operation, and legal force and effect of the con- 
tract; but that the law of the place where the remedy is 
sought, the ler fori, regulates the time within which a suit 
shail be brought, the form and mode of bringing it, the relief 
to be afforded ; as, either by enforcing a specific performance, 
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or giving an equivalent in damages ; whatever, in fact, belongs 
to the remedy. Carnegie v. Morrison, 2 Met. 381. ‘Any 
statute, limiting the time within which an action may be 
commenced, regulates the remedy only. And it has been held 
that the only statute of limitations which can be relied on to 
bar an action, whether brought to enforce a contract, or other- 
wise, is the statute in operation at the time and place when 
and where the remedy is sought. Bulger v. Roche, 11 
Pick. 36. ~ 

By the comity of states and nations, the obligation of a 
contract is recognized, wherever the regular administration of 
law and justice exists; and therefore a suit on these contracts 
might have been brought by the plaintiff, in any State, to the 
laws of which the defendant, by his residence therein, might 
have become amenable. But if different States have different 
times of limitation, with different exceptions and qualifica- 
tions, the law of each State, in which the plaintiff might bring 
his action, must govern in this respect. If one has a limita- 
tion of five years, another of seven, and another of twenty, 
with fewer or larger exceptions, the remedy must.be such as 


each State would afford, and the suit be brought within the 


time prescribed by its own statute of limitations. When, 
therefore, a promissory note is made in Massachusetts, neither 
the promisor nor the promisee can consider the law of Massa- 
chusetts, then regulating the limitation of actions, as part of 
such contract ; because the one may sue, and the other be liable 
to be sued, in states and countries where the law of limitation 
in Massachusetts cannot be recognized or enforced. It there- 
fore cannot be maintained that a law, reasonably regulating 
the limitation of actions, is a law impairing the obligation of 
contracts. If, indeed, the legislature should declare that a 
period already elapsed should bar an action, this would be, 
under color of regulating, arbitrarily to take away all remedy, 
and in effect destroy the contract, within its jurisdiction, and 
would be a mere abuse of power, not to be anticipated from 
any legislature. The right, therefore, which a defendant 
has to bar-an action by the statute of limitations, is not a 
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right originating in, or flowing from, the contract ; and 
although, as was said in the case of Wright v. Oakley, 
5 Met. 409, the regulation of remedies may deeply affect the 
rights of parties, it does not impair that private or vested 
right of a party, which flows from, and is incident to, his 
contract. It follows that such remedies may be altered and 
changed, within’ just and reasonable limits, without impairing 
the obligation of contracts. 

But further; the consideration that the law of limitation 
does not constitute a part of the contract, but affects the 
remedy only, forms an answer to the main point of the 
argument for the defendant, which is, that the law is retro- 
spective. On the contrary, it seems to us to be entirely future 
in its action. It provides that, when an action shall be 
brought, it shall be brought within a limited time, or other- 
wise be barred. A defendant has no vested right in any 
particular mode or time of limitation; at least before the law 
in force has actually run, so as to afford him a complete bar ; 
whatever may be said in regard to his right after such a bar 
is completed by the lapse of time. In the case of Wright v. 
Oakley, cited in the argument, it was held that, taking all 
the provisions of the revised statutes together, when the 
six years had run and become a good bar, before the revised 
statutes went into effect, it was not taken away by their 
operation. 

But we think it has never been decided that a limitation 
created by statute could not be extended by statute, so as to 
postpone the time for commencing an action, by a general law, 
applicable to all cases, when the suit was not already barred 
by lapse of time, and by force of the statute. In the case 
of Holden v. James, 11 Mass. 396, it was held that it was 
not competent for the legislature, in the just exercise of the 
law-making power, to take away the protection of the 
general statute of limitations from particular persons, and in 
particular cases; yet the decision proceeded on the ground 
that a sta.ute of limitations might be suspended, and of 
course modified and changed, by a general act of legislation. 
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Indeed our own statute of limitations, St. 1786, c. 52, was 
several times suspended by the legislature, and did not go 
into operation till 1793; so that the bar, upon which defend- 
ants might otherwise have relied, was from time to time 
removed. ; 
| The only change effected by the revised statutes, in this 
_ Tespect, was to suspend the operation of the statute, in all 
cases, during all that part of the period of limitation in 
which the defendant should be absent and resident out of the 
State, and out of its jurisdiction. If, then, the statute has no 
effect on the contract, which is past when it is made, but 
only on the remedy, which is then future, it has no retrospec- 
tive operation, and cannot be avoided on that ground. Bick- 
Jord v. Boston §& Lowell Rail Road, 21 Pick. 109. Wil. 
lard v. Clarke, 7 Met. 435. 24 Amer. Jurist, 272, 273. 
Exceptions overruled 
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A1 Unprerwoop vs. Joun Simonps. 


4n a suit by the payee against the maker of a promissory note, made payable apsu 
lutely, the defendant cannot give evidence, in defence, that he took property of 
the plaintiff, at his request,.to sell and dispose of, as if it were his own, and sold 
it to A., and took A.’s note therefor, which note he had not collected, and 
could not collect, and that he gave to the plaintiff the note in suit, upon an 
oral agreement between him and the plaintiff, that said note was not to be paid 
unless the defendant should collect A.’s note: Such evidence is not admissible 
to prove that a condition was annexed to the payment of the note, and has nc 
tenden>y to show want of consideration, or failure of consideration. 


_ Assumpsir on a promissory note, dated March 2d 1839, 

_ given by the defendant to the plaintiff for one hundred and 
_ fifteen dollars, payable on demand, with interest. A payment 

__ of fifty four dollars and twenty five cents was indorsed on the 

~ note. | 

_ At the trial in the court of common pleas, before Ward, J. 

the defendant produced a witness, who testified that the 
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took the horse, and returned in about a week, and told the 
plaintiff that he had exchanged the horse with Whitney 
& Co. for another horse and thirty dollars in cash, and had 
sold the horse, which he took in exchange, to G. W. Gibbs, 
and had taken Gibbs’s note for seventy dollars, payable to 
himself, which note he offered to deliver to the plaintiff, and 
also the thirty dollars; that the plaintiff then said he was 
satisfied with the defendant’s doings, and requested the 
defendant to keep the note in his own hands, and collect it, 
and also keep the thirty dollars, and pay the whole at once; 
and that the defendant did keep the thirty dollars and 
the note. 

The defendant then called said G. W. Gibbs as a witness ; 
and he testified that he gave the defendant the seventy dollar 
note for a horse, which the defendant said was not his own ; 
that he had never paid the note, and was unable to pay it. 

Another witness, called by the defendant, testified that he 
was present when the note in suit was given by the defend- 
ant to the plaintiff; that the defendant then offered the seventy 
dollar note to the plaintiff, and desired him to take it, and also 
offered to pay him the balance ; that it was finally arranged 
between them that the defendant should keep the seventy 
dollar note in his hands for collection, and that the thirty 
dollars should not then be paid, nor the inteygst ; that the 
thirty dollars and the seventy dollars, and the interest, 
amounted to one hundred and fifteen dollars, for which the 
note in suit was given; that the defendant took the note, and 
said, ‘‘now witness what I give this note for. Iam not to 
pay the seventy dollars unless it is collected ;” and the plain- 
tiff said to the defendant, “I do not wish to wrong you.” 

The defendant called another witness, who jestified that 
he heard the conversation between the plaintiff and defendant, 


when the note in suit was given; that the plaintiff, at that 


time, told the defendant, that if the note against Gibbs was 
not collected, the defendant should not be liable for it. He 
further testified that, in the year 1840, he heard the plaintiff _ 
ask the defendant if he could pay him, and the defendant 
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answered, “no, for I have collected nothing on Gibbs’s note ; ” 
that the plaintiff then said, “it is hard for me to lose it,” and 
asked the defendant if he would not lose half, or part ; 
that the defendant refused, and told the plaintiff he had 
better take the seventy dollar note, and collect it, as he (the 
defendant) was going away, and the plaintiff would have a 
better opportunity to collect it; that the plaintiff did not take 
the note, but said, “I will call on Gibbs, when I go that 
way?) 

It was agreed by the parties, that the defendant had paid 
to the plaintiff the thirty dollars in cash, and the interest 
thereon, before this action was brought, and that the defend- 
ant had always been ready to deliver to the plaintiff’ the 
seventy dollar note, which he produced in court. 

To all the above evidence the plaintiff objected. But the 
judge ruled that it was admissible, for the purpose of show- 
iug the consideration, or want or failure of consideration, of 
the note in suit, but not to prove any agreement or contract 
varying or contradicting the note. A verdict was returned 
for the defendant, and the plaintiff alleged exceptions to said 


ruling. 


Wilmot, for the plaintiff. 

C. G. Thomas §& Dudley, for the defendant. 
- Suaw, C.J. The rule of law is well established, that 
parol evidence cannot be admitted to alter, vary or control a 
written contract, nor to annex thereto a condition or defea- 
sance not appearing on the contract itself. The rule is 
founded on the long experience, that written evidence is so 
much more certain and accurate, than that which rests in 


- fleeting memory only, that it would be unsafe, when parties 


have expressed the terms of their contract in writing, to admit 
weaker evidence to control and vary the stronger, and to 
show that the parties intended a different contract from that 
expressed in the writing signed by them. Hunt v. Adams, 
7 Mass. 518. Curtis v. Wakefield, 15 Pick. 437. Moseley 
v. Hanford, 10 Barn. & Cres. 729. St. Louis Perpetual Ins. 
Co. v. Homer, 9 Met. 39. 
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The proposed defence would consist in proof, by parol 
evidence, that a condition was annexed to the payment. By 
the terms of the note, the defendant promised to pay the 
plaintiff absolutely one hundred and fifteen dollars; by the 
parol evidence, he desired to prove that he was to pay it, on 
condition that he could collect the Gibbs note. t 

The evidence had no tendency to prove want of consider- 
ation, or failure of consideration. If the plaintiff guarantied 
the goodness of the Gibbs note, for a good consideration, and it 
had proved bad, that would be in the nature of a failure of 
consideration. Suppose two horses sold for fifty dollars each, 
and one note taken for both, and one of the horses is claimed 
and held by a third person, by a paramount title ; as there is 
an implied warranty of title, in the sale of a chattel, here 
there would have been a failure of consideration pro tanto, 
and this might be proved by parol evidence. Parish v. 
Stone, 14 Pick. 198. Harrington v. Stratton, 22 Pick. 510. 

As to the seventy dollar Gibbs note, it was payable to the 
defendant, and the legal title was in him. He held it in trust 
for the plaintiff, before he gave his own note; but when he 
gave his own note, that trust was extinguished, and he held 
it for his own use, and of course at his own risk, unless the 
plaintiff gave him some binding guaranty. 

A stipulation, that the contract shall become void upon the 
happening of a future event, is a defeasance, and essentially 
a condition, and cannot avail to defeat the contract, unless 
such condition is made part of the written contract, or is 
otherwise proved by writing. 

It was argued that the note was given for a special pur- 
pose ; but no rule of law permits parol evidence to prove a 
special purpose directly repugnant to the terms of the note. 
Hunt v. Adams, 7 Mass. 518. Adams v. Walson, (ante, 
138.) In the last case, it appeared that an assignee ot the 
estate of an insolvent debtor, being called on by a creditor to 
settle his account and make a dividend, gave his own note for 
the payment of the full account, unconditionally. On suit 
brought, he offered to show that when the note was given, it 
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was agreed by parol, that he should not be bound to pay the 
whole, unless the estate in his hands was sufficient, and that 
in fact it proved insufficient. It was held that he could not 
prove such condition by parol evidence. 

But it is said that the plaintiff proposed to bear part of the 
Inss, and that this should be taken into consideration, to 
reduce the damages. But this offer was not accepted, and no 
new agreement was founded on it. It was no release, dis- 
charge or acquittance, and there was no consideration, to give 
it the effect of a binding agreement. As an admission of the 
alleged original agreement, that this note should not bind the 
defendant, unless he should be able to collect the Gibbs 
note, it was open to the same objection. It would be, to 
prove a defeasance to a written contract, by parol evidence. 

The objection is, not that the defence would not be a very 
equitable one, if it could be proved by competent evidence, 
and if the court could act upon the facts which it is offered 
to prove, as if they were facts judicially established. But it 
is a question of evidence. And the rule is established upon 


_ great considerations of expediency, as a highly salutary one 


in its general application ; and we think it ought not to be 
frittered away, upon equitable considerations applicable to 
particular cases. 

New trial granted. 


Nancy Matcom vs. Exvisan K. Spoor. 


An officer who enters a house by authority of law, and attaches goods therein, 
becomes a trespasser ab initio by placing there an unfit person, as keeper of the 
goods, against the remonstrance of the owner of the house. 


Suaw, C.J. This was an action of trespass, in which the 
plaintiff declared against the defendant for breaking and 
entering her house, &c. ‘The defendant justified under a 
writ directed to him, as constable, and commanding him to 
attach the plaintiff’s household furniture. 

» The case comes before us on exceptions, from which it 
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appears that the defendant was a constable, and that he 
entered the plaintiff’s house, having a writ against her, and 
attached her furniture; that he took with him into the house 
a man who was intoxicated, whom he made keeper of the 
attached furniture, and left in the house, in charge of the 
furniture, although the plaintiff objected to his remaining 
there as keeper, on account of his intoxication. 

The exceptions also set forth the violent conduct of the 
keeper; and other matters, which are not material to the 
decisions of the question that is brought before us. 

The court of common pleas, in which the trial was had, 
instructed the jury, that if the defendant, under color of his 
process, took with him a grossly intoxicated and clearly unfit 
person into the plaintiff’s house, and left him therein as 
keeper, this was such an abuse of his authority as made him 
. a trespasser ab initio ; and that the defendant was answerable 
for all the acts of such keeper, done in pursuance of previous 
concert between them, or by direction of the defendant. A 
verdict was returned for the plaintiff, and the question 
whether these instructions were right, has been submitted to 
us without argument. 

It has been held as a rule of the common law, ever since 
the Siz Carpenters’ case, 8 Co. 146, that where one is act- 
ing under an authority conferred by law, an abuse of his 
authority renders hima trespasser ab initio. Melvillev. Brown, 
15 Mass. 82. In the case before us, the defendant had au- 
thority by law to enter the plaintiff’s house, to serve legal 
plocess; but placing there an unfit and unsuitable person, to 
keep possession of the attached goods, in his behalf, untu 
he could remove them, against the remonstrance of the plain- 
tiff, was au abuse of his authority, which rendered him liable 
as a trespasser ab initio. % | 

An officer cannot iegally stay in another’s building, to keep 
attached goods therein, nor authorize any other person to 
remain therein, as keeper, for a 1onger time than is reasonably 
necessary to enable him to remove the goods, unless he has 


the consent, express or implied, of the owner of the building, __ 
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- without rendering himself liable as a trespasser. See Row- 


ley v. Rice, 11 Met. 337. 


‘ 
Exceptions overruled. 


Euan K. Spoor vs. NatrHanitet SPooner. 


An action of trespass cannot be maintained against the master of a vessel, for car- 
rying to sea an officer who went on board to arrest a person, just as the vessel 
was leaving the wharf, if the plaintiff did not use due diligence to get on shore, 
after receiving due notice that the vessel’s fasts were about to be cast off, and that 
all persons not belonging on board must leave her. 

In such action against the master of a vessel, when the facts are in dispute, the 
question whether the plaintiff used due diligence in making the arrest, and in 
attempting to get on shore, is to be decided by the jury. 

In such action, the pilot is a competent witness to prove that he got the vessel off; 
that, in so doing, he acted under the direction of the owner ; and that the master 
had no agency in the matter: And it is for the jury to decide who had the direc- 
tion and control of the vessel, at the time when the alleged trespass was com- 
mitted on the plaintiff. 

It is within the discretion of a judge, in a case in which there are several grounds 
of claim or defence, to inquire of a jury upon what facts their verdict was 
found. 


T Is was an action of trespass for false imprisonment, in 


which the plaintiff alleged that he, being a constable of the 


city of Boston, went on board the ship Granada, of which the 
defendant was master, with a civil process, for the purpose 
of arresting the steward of said ship, and was carried to sea 
by the defendant. ‘The defence was placed on two grounds: 
First, that at the time of the supposed trespass, the defendant, 
though master of the ship, had no control thereof. Second, 
that the plaintiff had not used reasonable diligence in arrest- 
ing the steward, and taking him on shore. 

At the trial in the court of common pleas, before Ward, J. 
the evidence tended to prove that the ship was in the port of 
Boston, (her home port,) on the point of sailing, when the 
plaintiff went on board; that her sails were set, and that the 
fasts, by which she was held to the wharf, were singled; that 
the p.aintiff, upon going on board, immediately found and 
arrested the steward, but remained standing with him on 
board ten or twelve minutes, without attempting to leave the 


282 SUFFOLK AND NANTUCKET. 


Spoor v. Spooner. 


ship; that repeated notices were given for all persons not 
belonging on board to quit the ship; that the owner of the 
ship stood on the wharf, by the ship’s side, and gave the order 
to the pilot, who was on board, to cast off the fasts, and that 
the pilot thereupon gave the necessary orders to the crew. 

The pilot was called by the defendant as a witness, and 
testified that, during the alleged trespass, he had the control 
of the ship’s movements; that he cast off her fasts, by orders 
directly from the owner, and that the master had no agency 
in the matter. The plaintiff objected to this evidence ; first, 
because a pilot’s duties and powers are fixed by law, and are 
not the subject of parol evidence ; and secondly, because the 
defendant, being master of the ship, was liable, as master, for 
the trespass complained of. But the judge ruled that the 
evidence was admissible; that the presumption of law was 
subject to be controlled by evidence ; and that the question, 
who actually had control of the ship, was a question of fact, 
and was to be passed upon by the jury. But he instructed 
the jury, that if the defendant had not the control of the 
ship, still, if a trespass was committed, as alleged, and the 
defendant countenanced and assented to it, or was participa- 
tor in it, directly or indirectly, he was liable as a trespasser. 

The jury were further instructed, that if the plaintiff had 
not used reasonable diligence in making the arrest of the 
steward and returning to the wharf, and if proper notice had 
been given to him of casting off the fasts, he had no right te 
complain that the ship sailed and carried him to sea. 

The jury found a verdict for the defendant ; and on beiug 
asked to state the grounds of their verdict, they replied, 
that the plaintiff had not used due diligence in making the 
arrest, and that the owner of the ship, and not the defendant, 
had charge of her. 5 

The plaintiff alleged exceptions to the judge’s ruling and 
instructions. 

G. M. Brown, for the plaintiff. 

A. C. Spooner, for the defendant. 

Hussarp, J. The testimony of the pilot was objected to 
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on the ground that his duties and powers are fixed by law, 
and are not the subject of parol evidence. And as a general 
rule, where duties are defined and fixed by statute, or by 
written rules or regulations, parol evidence is not admissible 
to control or vary them; upon the like principle that parol 
evidence is not admissible to vary a written contract. How 
far.the duties of a pilot are prescribed by statute, or by 
written regulations, we think not necessary now to be 
inquired into; because, in this case, the testimony of the 
pilot related to what he did in reference to the movements of 
the ship, and from whom he received his directions, and not 
as to what his duties were, nor as to any conflict between his 
duties and those of the master. Under this view of the 
evidence offered, we think it was properly admitted. 

The plaintiff further contended, that the defendant, being 
captain of the ship, was, in law, conclusively liable, in his 
character as master, for trespasses like the one committed upon 
the plaintiff. But the court ruled that the presumption of 
law was, that the captain was liable, but that this presumption 
was subject to be controlled by evidence, and therefore that 
the question, who actually had control of the ship, was a 
question of fact to be passed upon by the jury. 

In support of the exception taken to this ruling, it is 
argued that the master’s duties and liabilities are fixed by 
law ; that he has the absolute control and government of the 
ship, in respect to the time of her sailing; of the manage- 
ment of her during the voyage; and that he has the right to 
direct who shall come on board, and who shall leave the 
vessel ; and that he is liable also for losses which occur while 
the pilot is on board. 

The facts show that, at the time of the commencement of 
the trespass complained of, the ship was in the home port, 
lying at the wharf, in the presence of the owner, who was 
acting and directing as to her actual sailing. 

As to the general rights and duties of the master of a ship, 
it is very clear that he is, as his name imports, the commander 
of the vessel and of her crew, and has certain qualified rights 
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over the passengers who may be on board; that it is for him 
to direct as to the sailing and management of the ship, during 
the voyage for which he is appointed master, and that he is 
liable for injuries and losses arising from any neglect or 
abuse of his powers. 

There-is a point of time when the master’s rights and 
duties, as to the absolute control of the vessel, may be said to 
be vested in him; and this point of time, we are of opinion, 
commences, in the absence of positive agreement, on the 
sailing of the ship for the intended voyage. While she 
remains in the home port, and up to the time of her actual 
sailing, she is under the control and disposition of the owner, 
who is alone authorized to direct as to the time of her sailing. 
The vessel is his property, is in his possession, is subject to 
his direction, and under his control; and while thus remain- 
ing within his possession, the master’s authority is subor- 
dinate, and he is to be governed by the owner, as to the time 
of the sailing of the ship. It was therefore properly sub- 
mitted to the jury to determine under whose control and 
direction the ship in fact was, at the time when the alleged — 
trespass was committed. 

Again; it is argued, that the question of reasonable dili- 
gence ought not to have been submitted to the jury, but 
should have been determined by the court; on the ground 
that due diligence is a question of law. And Benton v. 
Sution, 1 Bos. & Pul. 28, and Wright v. Court, 4 Barn. & 
Cres. 596, were cited as authorities to this point. The ques- 
tion of reasonable diligence, in relation to a given subject, is 
often one of difficulty, until, from the frequent recurrence of 
similar facts, in the trial of causes, a settled rule of law is 
established ; as in questions of notice upon bills of exchange 
and promissory notes. Lord Mansfield held that.“ what is 
reasonable notice is partly a question of fact and partly a 
question of law. It may depend,” he said, ‘in some measure ~ 
on facts; such as the distance at which the parties live from 
each other, the course of the post, &c. But wherever a rule 
can be laid down with respect to this reasonableness, that 
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should be decided by the court, and adhered to by every one, 
for the sake of certainty.” Tindal v. Brown, 1 T. R. 168. 
So also as to contracts where something is to be performed, 
and the contract is silent on the subject, what is a reasonable 
time for its performance is held to be matter of law. Attwood 
v. Clark, 2 Greenl. 249. And so where the facts are agreed, 
reasonable time is matter of law. But where the facts are 
controverted, and the motives of the parties are involved in 
the question, there reasonable time is a question for the jury. 
Hill v. Hobart, 4 Shepley, 164. Hillis v. Thompson, 
3 Mees. & Welsb. 445. In the case at bar, the facts were in 
dispute, and the conduct of the several parties was to be 
considered ; and we are of opinion that the question of the 
plaintiff’s negligence, under all the circumstances in evidence 
was properly submitted to the jury. 

It is further argued, that the plaintiff, being lawfully on board 
the ship, the carrying of him away was a trespass, though 
he had not used due diligence in getting on shore. But 
we think it very clear that, as he went on board the ship, for 
a particular purpose, at the very time when she was about to 


leave the wharf, and as he had, in common with others, 


repeated notice that her. fasts were about to be cast off, and 
that persons not belonging to the ship should quit her; and it 
being proved that the plaintiff was guilty of negligence in 
regard to it, when he had sufficient time to leave the ship, 
after performing his duty, it follows that no fault attached 


to the defendant, and he cannot be charged as a trespasser in 


sailing with the plaintiff on board. 
It is also argued that the court erred in putting the ques- 
tion to the jury, as to the grounds of their verdict, and receiv- 


‘ing their answer; or if not, yet if the judge’s ruling was 


wrong on any point, the finding of the jury is not conclusive, 
as a part of them may have found for the defendant on one 
ground, and a part on the other. 

It does not appear at whose request the inquiry was made 
of the jury, or whether it was on the mere motion of the 
judge. But we are of opinion that such inquiries on the part 
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of the judge are not matter of exception, but that it is within 
his discretion to make inquiry of the jury upon what facts 
their verdict was founded ; as where distinct facts are put in d 
issue, an inquiry may be made for the purpose of correctly 
stating the questions of law, if any should arise in the case; — 
or for the purpose of terminating the case, if the particular 
facts found are conclusive as to the matter in issue between — 
the parties. | 

In the case at bar, we are of opinion that all the directions — 
of the presiding judge were correct, and that the inquiry of 
the jury, as to the grounds of their verdict, is not open to 
objection. A supposition was made, that a part of the jury 
may have decided upon one ground, and a part upon another; 
but we cannot assume such a fact, nor do the facts, as stated. 
give rise to the presumption. 


Exceptions overruled. 


Lor Davis vs. ANN MaxweEtu. 


The rule of the court of common pleas, that a defendant “ shall not be permitted to 
give in evidence any specific and substantive matter of discharge or avoidance of ql 
the action, unless he shall have filed a statement in writing, setting forth the mat- _ 
ter of his defence,” does not apply to an action brought to recover pay for labor, 
and in which the plaintiff’s evidence shows that he contracted to labor for acer- _ 
tain time, for a certain sum, and left the defendant’s service without cause, before 
the expiration of the time. . 

D. agreed with M. to work on M.’s farm ‘seven months,’at twelve dollars per 
month.” Held, that the contract was entire; that eighty four dollars were to be 
paid at the end of seven months, and not twelve dollars at the end of each month; 
and that D. on leaving M.’s service, without good cause, before the seven months 
expired, was not entitled to recover any thing of M. J 

When, in the opinion of a judge, the evidence which is introduced on a trial, to _ 
prove a fact on which a party relies, does not prove such fact, and he is clear that 
a verdict for such party, founded on such evidence, would be set aside as a ver- 
dict against evidence, he may, in his discretion, state to'the jury that the evidence — 
is insufficient for the purpose for which it was offered, and advise them to find ‘es 
yerdict accordingly. 


i, 


Assumpsir, to recover for three months and one day’s service . 
rendered to the defendant, on her farm, at twelve dollars per f 
month. ‘Trial in the court of common pleas, before Merrick, 
J. on the general issue, without any specification of defence. — 


ae 


MARCH TERM. 1847. 287 


ae 


Davis v. Maxwell. 


The only evidence in the case was the deposition of John 
Q. A. Street, the defendant’s son, which was taken by the 
defendant and filed, and was used by the plaintiff to prove 
his claim. | 

The defendant set up, as a defence, that her contract with 
the plaintiff was for an entire service for seven months, and 
that he was not entitled to any wages, because he had not 
performed his contract. 

The material part of the aforesaid deposition was as fol- 
lows: ‘“ Lot Davis came to my mother, Ann Maxwell, on the 
ninth of April last, [1844,] to hire himself to work on her 
farm in Waltham, and he said he would sooner work for her 
at twelve dollars per month, than work on a milk farm fon 
thirteen dollars per month. The bargain was then made 
for seven months, at twelve dollars per month, and he came 
to work in the afternoon. After that, I have repeatedly 
heard him say that he was going to stay with my mother 
seven months, at twelve dollars a month. He staid with her 
three months and seven days, having been absent between 
five and six days during that time. I do not know his 


‘motive for leaving; but he told my mother, on the day he 


left, that he was going to look for work. She replied that 
there was work enough there for him todo. He then said 
that if she did not secure his wages to him, he would not 
work any longer. My mother then went into the house, and 
he asked me if he could leave his clothes. I told him yes, 
and he then went away. My mother told him that she should 
not pay him any wages, if he left.’ In answer to the plain- 
tiff’s question, whether the defendant paid him for his first 
month’s work, the deponent said, ‘‘she has paid altogether, 
I believe, about twelve or thirteen dollars.” And in reply to 
the plaintiff’s question, whether he had ever requested the 
defendant to pay him any thing towards his wages, besides 
the twelve or thirteen dollars, the deponent said, ‘‘I do not 
know. He had said, repeatedly, that she agreed to pay him 
five doliars per month; but I did not hear that part cf the 
engagement.” 
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It was admitted by the plaintiff, that the defendant had 
paid him the sum of twelve dollars and forty five cents. 

The plaintiff contended that the defence set up was special, 
and could not be proved under the general issue, without a 
written specification; that the evidence showed a contract, 
on the part of the defendant, to pay the plaintiff twelve dol- 
lars at the end of each month’s service, and also showed a 
breach of that contract ; and that there was evidence tending 
to show a special contract, on the part of the defendant, to 
pay the plaintiff five dollars of his wages at the end of each 
month, and a breach of that contract. 

The judge ruled that the contract, as stated in the aie 
sition, was entire, and could be taken advantage of under the 
general issue, upon the proof offered by the plaintiff; and 
that the deposition contained no evidence of a special con- 
tract, on the part of the defendant, to pay the plaintiff five 
dollars at the end of each month. 

The jury returned a verdict for the defendant, and the 
plaintiff alleged exceptions to the judge’s ruling. 

F’. W. Sawyer, for the plaintiff. By the 39th rule of the 
court of common pleas for regulating the modes of trial, “in 
all civil actions, the defendant shall not be permitted to give 
in evidence any specific and substantial matter of discharge 
or avoidance of the action, unless he shall have filed a state- 
ment in writing, setting forth, fully and substantially, the 
matter of his defence.” See also the 41st rule. 

This case differs from Stark v. Parker, 2 Pick. 267, where 
there was a contract for a year’s labor, for one hundred and 
twenty dollars.. In the present case, the contract was for 
twelve dollars per month; that is, twelve dollars at the end 
of each month. Suppose a contract for twenty years’ la: or, 
at one hundred dollars per year. Is nothing due.till twenty 
years have elapsed ? 

It should have been left to the jury to decide when the 
payment or payments were to be made; the contract being 
silent as to the time. See Thayer v. Wadsworth, 19 Pick. 
349, 


~ 
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Draper, for the defendant, relied on Olmstead v. Beale, 
19 Pick. 528, and Stark v. Parker, 2 Pick. 267. 

Hussarp, J. It is contended, in this case, that the defence 
was special, and being in avoidance of the contract, could not 
be given in evidence under the general issue, but should 
have been set out in writing, as matter of defence, agreeably 
to the rules of the court of common pleas; and that the 
judge erred in allowing the defendant to take advantage of it 


under the general issue. 


Admitting the plaintiff to be right in respect to the nature 
of the defence, and that the defendant, in order to avail 
himself of it, should have specified it, we are, notwithstand- 
ing, clearly of opinion that the plaintiff having, by his own 
testimony, shown the special contract upon which the de- 
fendant relied, the defendant could take advantage of it, in 
the same manner as if she had set it out fully. The object 
of a specification of defence is, to give the plaintiff notice of 
the defence relied upon, that he may come prepared to answer 
it; but where the plaintiff himself makes it a part of his own 
case, he cannot be prejudiced by want of notice, nor can he 
deprive the defendant of the use of the testimony which he 
himself has introduced. 

Another objection to the direction was, that the judge gave 
it in charge to the jury, that the deposition, upon which the 
plaintiff relied, contained no evidence of a special contract, 
on the part of the defendant, to pay the plaintiff five dollars 
at the end of each month; whereas he should have left it to 
the jury to decide, upon the evidence, whether the defendant 
had made such a contract. 

It is certainly correct, where there is evidence tending to 
prove a contract or fact upon which either party relies, that it 
is the duty of the judge, on the trial, to submit the same to 
the jury for their decision, whatever his own opinion may be ; 
and the not doing of it constitutes a proper ground of excep- 
tion to the charge. But where the evidence, though uncon- 
tradicted, does not, in the opinion of the judge, prove the 


contract, or point attempted to be established ; or where the 
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judge is clear that a verdict, founded upon the testimony 


offered, ought to be set aside, as a verdict against evidence; __ 


in such cases the judge may, at his discretion, state to the 
jury, that the facts proved do not sustain the contract or 
point relied upon; or that the evidence is wholly insufficient 
for the purpose for which it is offered; and so advise a verdict 
in conformity to such opinion. In the present case, on exam- 
ining the deposition containing the evidence upon which the 
plaintiff relied as tending to prove the contract set up, we are 
very clear that it not only does not prove the contract, but 
that, on objection, it would have been rejected, as the mere 
declaration of one party offered by himself, and not made in 
the presence of the other. And we therefore think there is 
no ground of objection to the charge, on this point. 

_ In regard to the contract itself, which was an agreement to 
work for the defendant for seven months, at twelve dollars 
per month, we are of opinion that it was an entire one, and 
that the plaintiff, having left the defendant’s service before the 
time expired, cannot recover for the partial service performed ; 
and that it differs not in principle from the adjudged cases of 
Stark v. Parker, 2 Pick..267; Olmstead v. Beale, 19 Pick. 
528; and Thayer v. Wadsworth, 19 Pick. 349; which we 
are unwilling to disturb, upon mere verbal differences be- 
tween the contracts in those cases and in this, which do not 
affect its spirit. | 

The plaintiff has argued that it was a contract for seven 
months, at twelve dollars per month, to be paid at the end of 
each month. But however reasonable such a contract might 
be, it is not, we think, the contract which is proved. "There 
is no time fixed for the payment, and the law therefore fixes 
the time; and that is, in a case like this, the period when the 
service is performed. It is one bargain; performance on one 
part and payment on the other; and not part performance and 
full payment for the part performed. The rate per month is — 
stated, as is common in such contracts, as fixing the rate of 
payment, in case the contract should be given up by consent, 
or death or other casualty should determine it before its — 
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expiration, without affecting the right of the party. Such 
contracts for hire, for definite periods of time, are reasonable 
and convenient, are founded in practical wisdom, and have 
long received the sanction of the law. It is our duty to 
sustain them, when clearly proved. 

The rulings and directions of the learned judge, we think, 
were correct, and the exceptions are overruled. 


Tuomas M’Cartruy vs. James GuILpD. 


The owner of a dog that injures a minor child, so that the parent, by reason of such 
injury, loses the child’s services, and is put to expense for his cure, is liable to the 
parent, under Rev. Sts. c. 58, § 13, for double the damages by him thus sustained. 


THis was an action of trespass, to recover double damages 
for the loss of the service of the plaintiff’s minor son, and for 
expenses of medical attendance, nursing, and taking care of 
said minor, during his sickness, which was alleged to have 


been occasioned by the bite of a dog belonging to the de- 


fendant. ‘The plaintiff counted on $ 13 of c. 58 of the 
revised statutes, which is as follows: ‘ Every owner or 
keeper of any dog shall forfeit, to any person injured by such 
dog, double the amount of the damage sustained by him, to 
be recovered in an action of trespass.” 

At the trial in the court of common pleas, before Mer- 
rick, J. the defendant denied the plaintiff’s right to maintain 
this action for the injury to his son, and insisted that the 
action should have been brought in the name of the son, for 
the recovery of all damages caused by the injury complained 
of. But the judge ruled that the action might be maintained 


_ by the father, to recover damages for the injury to him occa- 


sioned by the biting of his minor son by the defendant’s 
dog, whereby the father was subjected to expense, care and 
trouble in the necessary support of such son during his 
sickness. 
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The jury found a verdict for the plaintiff, and the defendant 
filed exceptions to the ruling of the judge. 

Brigham, for the defendant. 

Dimon, for the plaintiff. 

Dewey, J. It is contended by the defendant, that the 
remedy given by the Rev. Sts. c. 58, $ 13, is limited to the 
individual who has received, upon his own person, a wound 
or other damage from a dog; and that it is such direct per- 
sonal injury alone which will authorize an action upon this 
statute. On the other hand, the plaintiff insists that the 
remedy is much more extended, embracing the case of all 
persons who are injured by such dog, either in their persons 
or property; using the latter term in a broad sense. ‘The 
words of the statute are extensive enough to authorize the 
construction contended for by the plaintiff. The earlier Sé. 
of 1798, c. 54, § 3, provided, in direct terms, for the case of 
any person injured in his ‘‘ person or property.”? ‘T'he present 
statute, we think, should have a similar construction, although 
it is less explicit in terms. The object of the statute is, to 


protect from injury by dogs. ‘“ Any person injured” by a ~ 


dog may recover double the amount of the damage sustained 
by him. But it is quite apparent that a remedy, confined to 
the case of an injury to the person, and to be enforced only 
by an action in the name of such person, would fall short of 
giving complete redress for injuries by dogs. Take the case 
of a married woman. Her right to recover would, in such 
ease, be restricted to damages for her personal suffering, and 
this would be the whole extent of the recovery, if the statute 
has the limited application contended for by the defendant. 
Yet here would be unremunerated the claim of the husband 
for the loss of the service and the loss of the society of his 
wife, and all expenses incurred by him in physicians’ bills, 
nurses’ bills, &c. So too, in case of a minor child, or a 
servant, or indented apprentice, who might be injured by a 
dog, there would be the same inadequate remedy. ‘The party 
whose person was injured would ‘be restricted to damages for 
the personal injury. But the expenses and loss of service, 


\ 
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occasioned by the injury, might attach solely to the parent or 
master, and could not be recovered by the infant or apprentice. 
We think the statute has only declared the general princi- 
ple, giving double damages to any person injured by a dog, 
leaving us to recur to the principles of the common law, to 
ascertain the party legally entitled to recover for any particular 
injury, that may be the subject of an action. Giving the 
statute this construction, it provides an adequate remedy for 
the entire damages that may result from any such injury. 
The parent or master will recover his appropriate damages, 
and the minor or servant will, in his own name, recover for 
the personal suffering. This action may therefore be well 
sustained by the father for his damage for loss of service, or 
expenses incurred, by reason of the injury to his minor son. 
Exceptions overruled. 


ABNER CROWELL vs. AvoLPHuS Davis. 


_ C. and D. agreed to submit all disputed claims between them to the final award of 
B., and: to abide by his decision; and that if B. should decline to act alone, as 
referee, he might select one or two other referees to act with him; and that if he 
should decline altogether, the matters should be referred to such person or persons 
-as he should select: B. declined to act, and appointed G., H. and I. as referees, 
on the 23d of March, of which appointment C. and D. had immediate notice, and 
G., as chairman of said referees, called on D., and informed him that the referees 
had agreed to hear the parties, in the afternoon of that day: D. told G. that he 
could not attend to the business on that day; and G. told D. that H. and I. could 
not attend at any other time, and that other referees would have to be appointed 
in their place; to which D. made no objection nor reply: On the next day, G. 
gave notice to D. that the hearing would be on the 27th of March, at a certain 
place: On said 27th of March, H. and I. were not present at the appointed 
place, and B., at the request of C. and G., appointed K. and L. as referees in their 
stead: G., K. and L. thereupon proceeded to hear C., in the absence of D., and 
made an award in C.’s favor. Held, that D. was not bound by the award. 


Tus was an action of covenant broken, and was founded 
on the following instrument: ‘‘ Boston, March 22, 1841. It 
is hereby agreed, by and between the undersigned, to submit 
all matters of claim or account, of every description now 
standing disputed or unsettled between them, to the final 
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award and arbitrament of Alexander Baxter of Yarmouth, in 
the county of Barnstable, and to abide by his decision therein, 
for the final settlement of all such accounts, and especially 
a suit now pending at Hartford, Connecticut, in which Adol- 
phus Davis is plaintiff, and Abner Crowell defendant. And 
on his part, said Davis agrees to discontinue and withdraw 
said suit at Hartford. And it is also agreed that in case said 
Baxter shall decline acting as referee alone, he may select one 
or two other referees to act with him; or if he declines alto- 
gether, the matters shall then be referred, in the same way, to 
such person or persons as he may select. Hach party hereby 
agrees, if he shall fail to comply with the award, when finally 
made, to forfeit to the other the sum of five hundred dollars. 
Adolphus Davis. (seal. ) 
Abner Crowell. (seal.)” 

At the trial in the court of common pleas, before Merrick, 
J. it was admitted that said instrument was executed by the 
parties on the day it bears date, in Boston, where the defend- 
ant resided. And there was evidence tending to prove the 
following facts: | 

‘‘ Alexander Baxter, named in said instrument, declined to 
act as referee, and thereupon he appointed, in writing, on the 
23d of March 1841, Charles Goodspeed, Francis Hallett and 
Zadock Crowell, to be the referees to determine the said 
several matters between the said parties; of which appoint- 
ment the said referees and parties immediately had due notice. 
_ The said referees agreed to hear the parties and determine the 
said several matters submitted, in the afternoon of the same 
23d day of March; and thereupon the said Goodspeed, as 
chairman of said referees, immediately called on the defend- 
ant, at his boarding-house, and gave him notice thereof; to 
which the defendant replied, that it would be inipossible for 
him to attend to the business on that day. The said Good- 
speed then told the defendant that, by reason of the engage- 
ment of the other two referees, if the hearing of the parties 
to the submission did not take place that day, other referees 
would have to be appointed in their places. To this the — 
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defendant made no objections nor reply. ‘The next day, 
March 24th, the said Goodspeed prepared a written notice to 
the defendant, that the hearing of the parties, by the referees, 
relative to the matters submitted, would take place at Hyan- 
nis, in the county of Barnstable, at the house of Hiram 
Bearse, on the 27th day of the same month; which notice 
was immediately given to the defendant. On the said 27th 
of March, the said Francis Hallett and Zadock Crowell not 
being present at the house of said Hiram Bearse, to act as 
referees, the said Baxter then, at the request of the plaintiff, 
and of said Goodspeed, appointed, in writing, Jonathan Hal- 
lett and Warren Hallett, as referees, in the place of said 
Francis Hallett and Zadock Crowell. The said Goodspeed 
and the two last appointed referees thereupon immediately 
proceeded to hear the plaintiff, in relation to the said matters 
submitted, and having done so, they made an award in writ- 
ing. The defendant was not present, nor was any person 
present in his behalf; nor had he any notice of the last 
appointment of referees, made by the said Baxter, nor any 
notice that a hearing was then to take place before the 
referees, other than that before mentioned. The- award, 
having been made in writing by the referees, was delivered 
to the plaintiff, who, before the commencement of this action, 
gave notice thereof to the defendant, communicated to him 
its contents, and requested him to perform it. The defendant 
replied, that he should do nothing about it, as he had not 
received proper notice of the proceedings.” 

The plaintiff offered to prove that Francis Hallett and 
Zadock Crowell, after they found that a hearing could not take 
place at Boston on the said 23d of March, declined to act as 
referees. But the judge, being of opinion that the defendant 
was not bound by the award, made under the circumstances 
before mentioned, whether the said Francis and Zadock 
declined serving as referees or not, refused to admit the 
evidence. 

Under the instructions given by the judge to the jury, a 
verdict was returned for the defendant, and the plaintiff 
alleged exceptions. 
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Hallett, for the plaintiff. 

A. H. Fiske, for the defendant. 

Suaw, C. J. The validity of this award must depend 
upon the due and proper appointment of the arbitrators, and 
the regularity of their proceedings. If Baxter, after he had 
declined to act as referee, and had appointed Goodspeed, 
Francis Hallet and Crowell, and given notice thereof to the 
parties, had the further power, under the instrument of sub- 
mission, to substitute new referees, toties quoties, of which 
we give no opinion, we are of opinion, that such authority 
could only be well executed by giving notice to the defend- 
ant, that two of the referees, first appointed, had declined, j 
and that two others had been appointed. Such notice was 7 
necessary, among other things, to give the defendant an 
opportunity to except to the appointment of the substituted 
referees, or either of them, for just cause. But further; hav- 
ing had notice to attend, before the referees first named, at 
Barnstable, supposing it reasanable, as to time and place, 
without any notice that any change of referees had been 
made or intended, if he knew the fact, as he might, that two 
of the referees did not go to Barnstable at the time notified, 
he could have no reason to suppose that a hearing would or 
could then and there be had. Now it appears, by the facts, 
that Warren Hallett and Jonathan Hallett were appointed in 
place of Francis Hallett and Crowell, who had declined, at 
Barnstable, on the day of the ex parte hearing. Of this 
appointment the defendant had no notice in fact; and if it 
was not his duty to be there at that time, such want of notice 
was not attributable to his own default. 

But no notice of the time and place of hearing was given 
by the referees who made the award. <A notice was made 4 
and given to the defendant at Boston, to appear at Barnstable, 
signed by Goodspeed, chairman. He was then chairman of 
the board first named, and he must have acted under their 
authority and direction; otherwise, his act was void. 'This 
notice, in its legal effect, was a notice from Goodspeed, 
Crowell and Francis Hallett, to appear for a hearing before 4 
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them. The giving notice of the time and place of hearing is 
essentially a part of the authority conferred on referees, and 
is often very important, to insure a full and fair hearing 
And although Goodspeed may have acted as chairman, in the 
second board of referees, as well as the first, yet they were 
distinct aggregate bodies. ‘The notice issued by him in 
Boston, as chairman, could not be regarded as done under the 
authority and in behalf of the second board, who actually 
made the award; because they were not then appointed. It 
was not, therefore, their act done through him, as their 
chairman. | 

Without considering other objections to this award, the 
court are of opinion that it was not valid, because the defend- 
ant had no notice of the appointment of two of the referees, 
till after the award was made, and because he had no notice 
of the time and place of hearing, from the referees, who 
made the award. 

Exceptions overruled. 


Joun E. Tuayer vs. Le Baron Portnam. 


P. gave a promissory note to T., and also indorsed to T., as collateral security, a 
third person’s draft, for which T. gave a receipt, stating that he was to sell or 
collect the draft, and indorse the proceeds on P.’s note: P. afterwards gave his 
written consent that T. might give up the draft for a certain sum; aud T. gave it 
up for a less sum: T. brought a suit on P.’s note, and P. claimed the right to 
deduct therefrom the full amount of the draft, on the ground that T. had no 
authority to give up the draft, for the sum which he received for it, and that if it 

- had been returned to P., he might have been able to collect it in full: T. there- 
upon, by leave of the court, indorsed on the note the sum for which P. had con- 
sented that T. should give up the draft. Held, that by P.’s indorsement of the 
draft, T. became the legal owner of it, with authority to compromise it as he 
pleased ; that he was liable to P. only for a reasonable accounting; that P., after 
consenting that T. might give up the draft for a certain sum, could not hold T. 
to account for a larger sum; and that T. was entitled to judgment for the balance 
due on the note, after deducting the sum which T. had indorsed thereon. . 


Assumpsir on this note: ‘‘ Boston, November 19, 1830. 
Value received, I promise to pay John Eliot Thayer, or order, 
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three thousand two hundred and thirty six dollars and fifty 
four cents, on demand, with interest. | Le Baron Putnam. 

Witness: Thomas C. Healy.” 

At the trial in the court of common pleas, before Merrick, 
J. the following facts appeared in evidence: 

Certain collateral security was given to secure the payment 
of the note in suit, for which the following receipt was given by 
the plaintiff: “ Boston November 19, 1830. I hold, as col- 
lateral security for the payment of Le Baron Putnam’s note 
of this day, payable on demand, with interest, for three thou- 
sand two hundred and thirty six dollars and fifty four cents, 
the following: John Clark and Charles Bradley’s certificate, 
as assignees of L. Putnam, dated February 11, 1829, for 
nineteen hundred and twenty three dollars and twenty two 
cents, payable on certain conditions. Also Braman and Bene- 
dict’s draft on Walter, Putnam and Torrey, dated December 
27, 1828, at four months date, for two thousand dollars, which 
was protested for non-acceptance February 1829, which is 
indorsed Perez B. Wolcott. Also Spring and Whidden’s 
note, dated October 28, 1828, payable in eight months, for 
three hundred and ninety five dollars and sixty one cents. 
Also Spring and Whidden’s note, October 28, 1828, payable 
in seven months, for four hundred and thirty seven dollars 
and forty cents. Iam to sell or collect the above, and indorse 
the proceeds on his note due me. 

Jno. Eliot Thayer.” 

Afterwards, the writing which follows was given by the 
defendant to the plaintiff: “Mr. John E. Thayer. Sir, l 
hereby give you the right to compromise with Spring and 
Whidden for the notes of theirs you hold as collateral, for 
fifty cents on the dollar ; and also to take five hundred dollars 
for the draft of Braman and Benedict for two thousand dollars. 

Le Baron Putnam.” 

The plaintiff on the 8th of April 1831, recovered four hun- 
dred and twenty five dollars for the notes of Spring and 
Whidden; and on the 24th of April 1832, four hundred dol- 
lars for the draft of Braman and Benedict. 
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The plaintiff tendered in court, to the defendant, the cer- 
tificate for a dividend from his estate, on a claim for one 
thousand nine hundred and twenty three dollars and twenty 
two cents, which was signed by his assignees ; nothing. hav- 
ing been received thereon. 

The defendant waived all ground of defence, except the 
fact that the plaintiff took four hundred dollars for Braman 
and Benedict’s draft. 

The plaintiff then, with the consent of the judge, indorsed 
upon the note in suit four hundred and twenty five dollars, as 
received on the 8th of April 1831, and five hundred dollars, 
as received on the 24th of April 1832, and claimed judg- 
ment on the note so indorsed.. A statement of facts was then 
prepared, containing the evidence herein before set forth, for 
the ruling of the judge thereon; and he entered judgment 
for the plaintiff for the amount of the note declared on and 
interest, deducting the sums indorsed. From that judgment 
the defendant appealed to this court. 

B. Sumner, for the defendant. The court should allow 
to the defendant the full amount of Braman and Benedict’s 
draft, instead of the indorsement of five hundred dollars 
therefor, which the plaintiff made, though he gave it up on 
receiving four hundred dollars. He had no authority to give 
up the draft. without receiving five hundred dollars. If he 
had returned it to the defendant, the defendant might hve 
recovered its full amount. Snow v. Perry, 9 Pick. 542. A 
principal is not bound by the acts of an agent who exceeds — 
the authority intrusted to him. Story on Agency, $ 126. 

S. H. Guild, for the plaintiff. The agreed facts show that 
the plaintiff was the legal owner of the draft, and that he 
was to apply it towards payment of the defendant’s note. 
He was not the special agent of the defendant, and was 
merely liable to render to him a proper account. The de- 
fendant cannot call upon him to account for more than five 
hundred dollars ; because he consented that the plaintiff might 
compromise with Braman and Benedict for that sum. See 
Porter v. Blood, 5 Pick. 54. 
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Suaw, C.J. It was admitted in the argument, and per- . 
haps it sufficiently appeared in the statement of facts,that the 
draft of Braman and Benedict was a negotiable security, 
indorsed to the plaintiff; and his receipt shows the purpose 
for which it was indorsed, to wit, to sell or collect it, and 
apply the proceeds to the payment of the note in suit. ‘The 
legal property was in the plaintiff as indorsee, he being liable 
only to a reasonable account. He was not a mere agent. 
He did not derive his authority to compromise from the paper | 
subsequently given to him by the defendant, giving the 
plaintiff a right to compromise, and take five hundred dollars 
for the draft. He had that authority by the indorsement. 
But this paper was a declaration, by the defendant, that so far 
as he was concerned, he was content that the plaintiff should 
relinquish it for five hundred dollars, and that the plaintiff’s 
accounting to him for that sum, on his note, would be deemed 
a reasonable account. If the plaintiff accounted for that sum, | 
towards payment of the note, it was all he was bound to do; 
and his giving credit for four hundred dollars only, in the first | 
instance, can make no difference. 

The case of Snow v. Perry, 9 Pick. 542, cited by the 
defendant’s counsel, was that of a strictly limited authority, 
and is not applicable to the present case. 


Judgment affirmed. 


a ee 


as ee 


————___—_. 


AuvaH Kewty vs. Wituiam A. Wailrte. 


An oral lease for years gives the lessee only an estate at will, which is determined 
by a written lease for years, given by the lessor to another person. 

A., the owner of land, made an oral lease thereof to W., in the month of March, for : 
the season: In May following, A. made a written lease of the same land to D., 
for the season, and D. immediately entered thereon, gave notice to W.’s servants, 
who were at work there, that he had such written lease, and ordered them away: 
W. did not again enter upon the land until July, when he entered and carried . 
away the hay and grass, which D. had sold to K. Held, that if W. had notice of } 
the lease to D., he was liable to K. in an action of trespass de bonis asportatis. . 


Trespass for taking and carrying away the plaintiff’s hay 
and grass from a lot of land belonging to the East Boston 


— ae i, 
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Company. At the trial in the court of common pleas, before 
Ward, J. the plaintiff produced a written lease of said lot of 
land, dated May 8th 1844, made by the agent of said com- 
pany to K. Dow, “ for the season ;”” and then gave evidence 
of a sale to him, by said Dow, of the said hay and grass, and 
of the taking and carrying away thereof by the defendant, 
on the 4th, 5th, and 6th of July 1844. 

The defendant then introduced evidence tending to prove 
that, in March 1844, the said agent of said company orally 
leased the same land to the defendant for the same term,’ 
(“‘ for the season,””) and that the defendant entered on the land, 
and cultivated a part of it, and repaired the fences. 

The plaintiff introduced evidence tending to rebut the 
evidence of the said oral letting, and also tending to show 
that, at about the date of the written lease, said Dow entered 
upon the land, ordered away the defendant’s servants, who 
were at work there, and gave notice to them of his lease. 
And there was no evidence that the defendant again entered 
upon the land, until July 4th 1844. 

The authority of the said agent of the East Boston Com- 
pany to make an oral lease of said land was not denied by 
the plaintiff. He contended, however, that the written lease 
to Dow annulled the prior oral lease to the defendant, if any 
‘such were ever made. But the judge ruled otherwise, and 
instructed the jury, first, that if the defendant had, in March, 
received an oral lease of the land, and entered under such 
lease, and had never abandoned nor surrendered his lease or 
interest in the land, he was entitled to a verdict ; and secondly, 
that if the defendant had, in March, an oral lease, and entered 
and occupied under it until May, and then received notice of 
the written lease to Dow, and thereupon surrendered his oral 
lease, and relinquished the premises to Dow, with intent 
_ to yield up his right of possession, he could not afterwards 
resume his possession. | 

The jury returned a verdict for the defendant, and the 
plaintiff thereupon alleged exceptions to the foregoing in- 
structions. 
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D. A. Simmons, for the plaintiff. 

Walley, for the defendant. 

Snaw, C. J. To test the correctness of the instructions 
given to the jury, it becomes necessary to consider the rela- 
tions of the parties to each other, in the case stated in the 
exceptions. 

By the parol lease to the defendant, (supposing it to have 
been made by an agent duly authorized by the company, ) 
and by force and effect of the statute, he acquired an estate 
at will only, although the parol agreement was for a longer 
time. Rev. Sts. c. 59, $ 29. Being an estate at the will of 
both parties, it was determinable by the lessor, by any act of 
ownership, inconsistent with its further continuance ; and it 
is a fixed rule, that if the owner of the land, which is in the 
occupation of a tenant at will, makes a feoffment, or a lease 
for years, to commence immediately, the estate at will is 
thereby determined. 2 Bl. Com. 146. 10 Met. 229. A 
lease ‘“‘for the season,’? being a demise for a certain time, 
though it may be construed to be for a term less than a year, 
is technically a lease for years. 2 Bl. Com. 140. 

The defendant’s estate at will being thus determined, he 
became tenant at sufferance ; one whose entry was lawful, 
hut whose right to hold was determined. By a former stat- 
ute, (St. 1825, c. 89, $ 4,) it was provided that tenants at 
sufferance, as well as tenants at will, should have notice to 
quit. But this was altered by Rev. Sts. c. 60, $ 26, limiting 
the right of notice to tenants at will only, for the reasons 
expressed by the commissioners in their note on this enact- 
ment. 

It has been determined in several cases, since the passing 
of the revised statutes, that a tenant at sufferance is not 
entitled to notice to quit, but is a mere holder without right. — 
If, therefore, he has notice of such determination of his 
estate at will, and sufficient time to remove from the premises, ; 
and he again enters, he is a trespasser. Kinsley v. Ames, a 
2 Met. 29. Hollis v. Pool, 3 Met. 350. Benedict v. Morse, 

O Met. 223. 
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The court are therefore of opinion, that the direction of the 
judge, in matter of law, was not correct. That direction was, 
that unless the defendant had abandoned his lease, or sur- 
rendered his interest, on notice of the lease to Dow, that is, 
unless by some act or declaration, he yielded and submitted 
to that title, he was entitled to a verdict. Whereas, we think 
the jury should have been instructed, that on the execution 
and delivery of the lease to Dow, and his entry under it, 
the defendant became tenant at sufferance; that if he had 
notice of the lease to Dow, and afterwards returned and took 
the hay and grass, he was a trespasser, and the plaintiff was 
entitled to a verdict. 

If there was any question whether the defendant had notice 
of the lease to Dow, the evidence, showing that Dow entered 
upon the land, ordered away the defendant’s servants, who 
were at work there, and gave notice to them of his lease, 
should have been left to the jury. But the instruction went 
upon the assumption that, although the defendant had notice 
of Dow’s lease, yet, if he did not consent to it, and volun- 
tarily abandon the premises, he was entitled to a verdict. 
It assumes that the defendant, under his parol demise, had a 
right to the possession, for the year or the season, of which 
he could not be divested, except by his own act or consent. 

-If there be any supposed hardship in the case, it results 
from the express provision of law, that a letting by parol, for 
a term of time, shall have the force and effect of a tenancy 
at will only, and the rule of the common law, that the lessor 
may determine the tenancy at his will, and that a convey- 
ance or lease of the premises to another is in law a determi- 
nation of the lease at will. 

New trial granted. 
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Tuomas J. Lewis & another vs. Aaron Brooks, Jr. 


A. B. gave his note to E. C. for six hundred dollars on demand, to be negotiated to 
S. C. in payment of a debt due from E. C. to S. C.; and E. C. at the same time, 
gave his note for six hundred dollars to A. B., anda mortgage of personal property 
to secure said note: S. C. refused to receive A. B.’s note in payment of E. C.’s 
debt, sued E. C., attached the property which E. C, had mortgaged to A. B., and 
recovered judgment: E. C. indorsed A. B.’s note to J. L.: A. B. sued E. C. on 
E. C.’s note to him, and recovered judgment: J. L. brought an action against 
A. B. on his note, which E. C. had indorsed to J. L., and A. B. filed in offset, 
under the provisions of S¢. 1839, c. 121, § 1, his judgment against E. C.: On the 
trial of this action, it appeared that when S. C., in his suit against E. C., attached 
the property that had been mortgaged to A. B. by E. C., A. B. brought an action 
against him for attaching it, but that the action was never entered in court; that 
the mortgaged property was sold towards satisfying the judgment which S. C. 
recovered against E. C.; and that S. C. gave A. B. a bond of indemnity against 
his note to E. C., which was indorsed to J. L. Held, that these transactions did 
not amount to a payment of A. B.’s note to E. C., and that A. B. was entitled to 
set off, against his note to E. C., the judgment which he had filed, although the 
set-off enured to the benefit of S. C. 


THIs was an action on a promissory note made by the 
defendant, on the 10th of April 1842, for six hundred dollars, 
payable to Erastus Clark, or order, on demand, with interest, 
and indorsed by said Clark to the plaintiffs. 

The case was originally tried in the court of common 
pleas, at July term 1843, where the defendant filed a set-off 
of a judgment for six hundred and eighty five dollars and 
costs, recovered by him against said Clark at the June term 
of the court of common pleas, held at Worcester, in 1842, on 
two notes given to him by Clark. ‘This set-off was dis- 
allowed by the court of common pleas, and the case was 
brought into this court, by the defendant, on a bill of excep- 
tions. The exceptions were sustained, and a new trial was 
granted. 9 Met. 367. 

At the new trial, before Wilde, J. the plaintitts introtb 
the deposition of Clark, which was to the effect following : 

That he, (said Clark,) in 1840, bought of Seth Caldwell a 
farm in Barre, for which he agreed to pay nine thousand dol- 
lars; that he paid one thousand dollars, and gave his note for 
eight thousand dollars, payable by instalments; that he 
applied to the defendant, whom he owed seventy dollars, to 
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lend him six hundred dollars, which he wished to pay to said 
Caldwell; that the defendant, not having money, gave the 
deponent the note now in suit, and the deponent gave the 
defendant a note for the same amount, and secured payment 
thereof, and of the seventy dollars before due to the defend- 
ant, by a mortgage of the deponent’s personal property ; that 
he offered the defendant’s said note to Caldwell, who refused 
to receive it as payment of six hundred dollars, and shortly 
afterwards sued the deponent and attached the property, 
which he had mortgaged, as aforesaid, to the defendant, and 
advertised it for sale; that the defendant gave notice to 
Caldwell of said mortgage, before the day appointed for the 
said sale, but that a sale of part of said property was made 
without payment of the defendant’s demand for securing 
which it was mortgaged; that Caldwell afterwards obtained 
judgment against the deponent, in the suit on which said 
attachment was made, and caused the residue of said attached 
property to be sold on execution; that the defendant after- 
ward sued the deponent, and recovered judgment against 
him on the six hundred dollar note, and the seventy dollar 
debt, for which said mortgage was given; that the defendant 
afterwards told the deponent that he (the defendant) had sued 
Caldwell for taking the said mortgaged property, and that 
Caldwell had settled with him by paying the seventy dollars, 
and giving him an indemnity against his six hundred dollar 
note, now in suit; that the deponent subsequently bought of 
Seth Holden, who was the agent.of the plaintiffs, one undi- 
vided half of the right to make and sell, in the State of 
Illinois, a corn-planter, a machine invented by the plaintiffs, 
and gave to said Holden, in payment therefor, the said note 
now in suit, on receiving a deed of said right; having first 
stated to said Holden the circumstances under which the 
deponent obtained the note. 

The plaintiffs introduced a copy of the mortgage of Clark’s 
personal property to Brooks, spoken of in Clark’s deposition. 
They also showed, by testimony, that Caldwell’s attachment 
_ of Clark’s goods was made on the 12th of April 1842; that 
VOL. XII. 9() 
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the said goods were soon after appraised, and a portion of 
them sold as perishable, and the proceeds of the sale paid to 
Caldwell; and that, among the goods so sold were those 
which Clark had mortgaged to the defendant — the proceeds 
of which were received by Caldwell, and amounted to more 
than Clark’s two notes to the defendant. 

The plaintiffs called Seth Holden, as a witness, who testi- 
fied that, in the summer of 1848, the defendant told him, in 
Boston, that Caldwell had paid him the seventy dollar note, 
and indemnified him against the six hundred dollar note, and 
that he had no interest in this suit; and that, in the spring 
of 1844, the witness again saw the defendant in Salem, and 
that he then made the same statement to the witness, which 
he had before made in Boston. 

It appeared that the defendant’s suit against Caldwell, men- 
tioned in Clark’s deposition, was never entered in court. 

The bond of Caldwell, indemnifying the defendant against 
the six hundred dollar note, was dated March 7th 1843, and 
the condition thereof was as follows: .“* Whereas the said 
Brooks did, on or about the tenth day of April last, give his 
promissory note to one Erastus Clark, in the sum of six hun- 
dred dollars, and said note is now outstanding, in the hands 
of said Clark, or some one to whom it may have been nego- 
tiated, and said Brooks may be called upon by said Clark, or 
some other person or persons, to pay the same, or to incur 
expense and trouble in defending against it; now, if the said 
Caldwell shall indemnify and save said Brooks harmless from 
said note, and shall pay to him all damage, costs, expense and 
trouble, to which he may be subjected in consequence of his — 
liability to pay said note, or that may come upon him by — 
reason of said note, then this obligation shall be void; other=- 
wise, to remain in full force.” | ; 

The case was taken from the jury, by consent of the par- 
ies, who agreed to refer it to the decision of the whole court, 
apon the foregoing evidence. 

Peabody, for the plaintiffs. 

B. R. Curtis, for the defendant. 
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Suaw, C. J. ‘The main points in this case were decided, 
when it was formerly before this court, on exceptions. 9 Met. 
367. It was then held that prima facie the judgment against 
Clark, the promisee, on a note given by Clark to the defend- 
ant, long before the defendant’s note payable to Clark on 
demand had been indorsed to the plaintiffs, was a good set- 
off. ‘The only question left open by the decision was, whether 
the transactions between the defendant and Caldwell amounted 
to a payment of Clark’s note to the defendant. We are now 
satisfied by the facts stated in the report, that the transactions 
in question did not amount, in legal effect, to a payment of 
Clark’s note to the defendant. 

Caldwell attached the goods of Clark, soon after Brooks’s 
mortgage, to secure a debt due to himself, and contested Brooks’s 
title to them. Brooks gave him notice of his mortgage on the 
same goods, and commenced an action which he did not prose- 
cute. Caldwell paid Brooks seventy dollars ; gave him a bond 
of indemnity against this note; held the goods under his 
attachment ; obtained judgment against Clark, and applied the 
proceeds of the goods to satisfy his own judgment. These 


_ goods, therefore, though mortgaged to secure Clark’s note to 


Brooks, never went to pay it, but did go to satisfy another debt. 
The bond of indemnity, given by Caldwell to Brooks, so far 
from an undertaking to pay Brooks the debt due to him from 
Clark, was a guaranty to him, that he had another and dis- 
tinct legal and equitable defence to it, which he, Caldwell, was 
willing to insure. 

We do not think it necessary to consider whether Brooks 
took a good title under his mortgage, or could have held the 
goods or not. ‘Taken as collateral security, they gave him 
an additional remedy, which he might avail himself of, or not, 
at his choice. Such collateral security did not deprive him 
of any other remedy which the law gave him. Nor would 
it amount to a satisfaction, until some proceeds should be 
realized from it. Mice v. Catlin, 14 Pick. 221. In the 
present case, the defendant received none of the proceeds 


of the collateral security. The property was attached by 
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another creditor of Clark, Caldwell, who contested the validity 
of the mortgage; and Brooks, having another remedy in his. 
set-off, declined that contest, let the property go on the attach- 
ment, and the entire avails of it went to satisfy other debts 
of Clark, the mortgagor. 

It is then urged, that it appears by the bond of indemnity, 
now introduced, that the defence is made for the benefit of 
Caldwell; and if so, that ,t cannot prevail. We cannot per- 
ceive the force of this argument. Caldwell attached the prop- 
erty for a debt admitted to be due to him, contested Brooks’s 
title, and insisted on his own. It appears that he had a good 
title against every body but Brooks, and he insisted that — 
Brooks had a good defence, by way of set-off, against his 
note to Clark ; and he undertook to guaranty this, and take 
upon himself the responsibility of maintaining it. Why 
then should not such a legal defence prevail, although it may — 
enure to the benefit of Caldwell, by leaving his attachment 
good? It appears to us that it must stand upon the same 
footing as if no such bond had been given. 

Judgment for the defendant. 


CrepHas Brackett & others vs. Enocnu BuLuArp. 


A mortgage of goods vests the general property in the mortgagee, who has the 1m- 
mediate right of possession, unless there is an express stipulation to the contrary, 
and may maintain an action of trespass against him who wrongfully takes the 
goods away, although he has not given notice to the mortgagor or person in pos 
session, pursuant to S¢. 1843, c. 72, § 1, of his intention to foreclose the mortgage. — 

Under the Rev. Sts. c. 90, § 79, a demand by a mortgagee of goods upon an officer 
or creditor who has seized them for the debt of the mortgagor, if not made ~ 
until ten months after the seizure, and no good cause is shown for the delay, is ~ 
not within a reasonable time, and will not give the mortgage eam a Tight of actin 
against the officer. ; 

The Rev. Sts. c. 90, do not authorize an officer to seize marital goods on an 
execution against the mortgagor, but only on a writ of attachment. 


THis was an action of trespass, to recover the value of — 
personal property, which was seized and sold by the defend-— 
ant, a deputy sheriff in the county of Norfolk, on an execu-— 
tion in favor of Davsl O’Brien. 
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It appeared in evidence, on 2 trial in the court of common 
pleas, before Merrick, J. that said property was mortgaged 
to the plaintiffs, by a deed dated February 2d 1843, and 
recorded on the 10th of March following ; that the mortgage 
was made without the request or knowledge of the plaintiffs ; 
that, at the request of the mortgagor, a person employed by 
aim took a list of the mortgagees, (who were about twenty 
m number,) and saw them on the 7th of April 1843, and in- 
formed them of the mortgage, and that they, without seeing the 
instrument, said they would accept it; that the said property 
was seized on execution, by the defendant, on the 11th of 
April 1843, and was sold on the 25th of the same month ; 
that some of the plaintiffs gave the defendant notice of their 
mortgage, and demanded payment of the money due thereon, 
on the 15th of February 1844, and the others on the 9th of 
March 1844, agreeably to the Rev. Sts. c. 90. 

The defendant’s counsel contended, that as no evidence 
had been given of any notice to take possession of the prop- 
erty, or to foreclose the mortgage by the plaintiffs, agreeably 
to St. 1843, c. 72, the plaintiffs could not maintain trespass. 
~The defendant’s counsel also objected to the sufficiency of the 
notice, on account of its having been given ten months after 
the time when he sold the property. 

~The judge instructed the jury, on both points, in favor of 
the defendant, and directed a verdict for him, which was 
returned accordingly. ‘The plaintiffs excepted to the said 
instructions. 

E. Smith, for the plaintiffs. 

Hallett §& Wellington, for the defendant. 

Suaw, C. J. On the trial in the court of common pleas, 
two exceptions were taken by the counsel for the defendant, 
which were sustained by the court. J rst, that an action of 
trespass would not lie, because the mortgagees had not taken 
possession of the property pursuant to St. 1843, c. 72, § L. 
This statute merely directs that the mortgagee shall take 
possession of the property, and hold it sixty days, before the 
mortgagor’s right to it shall be forfeited. But it does not 


310 SUFFOLK AND NANTUCKET. 


Brackett & others v. Bullard. 


affect the rights of third persons. By the general rules of 
law, a mortgage of goods is a transfer, defeasible indeed, on 
a condition subsequent, still a transfer, which vests the’ gen- 
eral property in the mortgagee. Then, when there is no 
express stipulation to the contrary, the right of possession 
follows the right of property; and a right of present posses- 
sion is sufficient to enable one to maintain trespass. Ham 
mond’s Nisi Prius, 219. Holly v. Huggeford, 8 Pick. 73. 

The second exception is, that notice of their demand was 
not given by the mortgagees to the officer or creditor, within 
a reasonable time. What is a reasonable time, on a given 
state of facts, where there is no positive law fixing the time, 
is a question of law. Smith v. Newburyport Marine Ins. 
Co. 4 Mass. 670. Johnson v. Sumner, Housatonic and Lee 
Banks v. Martin, and Legate v. Potter, 1 Met. 172, 294, 
325. Upon the facts stated in the bill of exceptions, this 
court are of opinion, that the decision of the court of common 
pleas was right. | 

As this last point is decisive against the plaintiffs right to 
maintain the action, although the first exception is sustained 
the court are of opinion that there must be 

Judgment on the verdict for the defendant. 


Nore. Since this decision was made, it has been decidea 
(Lyon v. Coburn, March term 1848, in Suffolk) that the 
qualified right of a creditor to take the mortgaged personal 
property of his debtor, upon the terms and in the manner 
provided by statute, does not extend to taking on execution, 
but only to an attachment on mesne process ; and therefore, 
if judgment creditors would resort to such mortgaged property 
of their debtors for satisfaction, it can only be done by 
attachment in an action of debt on the judgment, But this 
objection was not taken to the entire ground of defence relied 
on in the foregoing case, and the attention of the court was 
called only to the points stated in the bill of exceptions. 
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Wiuuiam P. Tuomrpson & another vs. Wittiam SHEPHERD. 


The indorsee of a note, who receives it for value from the second indorser, after it 
has been dishonored by the maker, can recover thereon against the maker, 
although he knew, when he received it, that, as between the maker and the £rst 
indorser, it was an accommodation note. 


AssumpsiT on a promissory note, dated November 15th 
1843, signed by the defendant, for the sum of two hundred 
dollars, payable to Charles Beaumont or order in ninety days 
from date, and indorsed by him to S. C. Bugbee, and by said 
Bugbee to the plaintiffs. 

The trial was in the court of common pleas, hefore Ward, 
J. where the defence was, that the note was given by the 
defendant to Beaumont, and by him indorsed to Bugbee, 
without consideration, and for the accommodation of Bugbee ; 
and that it was transferred by Bugbee to the plaintiffs after it 
was overdue. sad 

The defendant called Beaumont, the promisee, as a witness ; 
and he testified that he and his wife, for a certain sum, had 
conveyed certain land, on Jamaica Plain, to the defendant, 

he agreeing to allow the witness to negotiate sales of it, and 
to receive to himself what he could sell it for beyond the 
sum for which he had conveyed it to the defendant: That 
the witness accordingly negotiated the sale, to Bugbee, of a 
parcel of said land, at four cents per foot; the same hav- 
ing been conveyed to the defendant, by the witness, for three 
cents per foot; making a difference of six or seven hundred 
dollars; and that the defendant accordingly conveyed the 
same to Bugbee, and took back a mortgage to secure the pur- 
chase money. But the witness testified that he had released 
the defendant from his engagement, so far as it concerned the 
lot sold to Bugbee, before the making of the note in question. 

[t appeared that the witness, Beaumont, owned a tract of land 
adjoining to the lot which Bugbee purchased, and that he, to 
induce Bugbee to make said purchase, and to build a house 
on said lot, (which the witness believed would benefit his own 
adjoining tract, ) promised Bugbee that, if he would buy the land 
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and build the house, the witness would lend hin., to aid in 
building said house, four hundred dollars, to be repaid out of 
the proceeds of the sale of it. And it appeared from the tes- 
timony of Bugbee, that he would not have made the purchase 
and undertaken the enterprise without said promise of Beau- 
mont. : 

It also appeared in evidence, that Bugbee began to build 
the house, and that Beaumont, when Bugbee called on him ~ 
for part of the money which he had agreed to Jend him, said 
he had not the money on hand, but would procure the note 
of Shepherd, the defendant, and let Bugbee have it instead 
of the money: That Bugbee agreed to take Shepherd’s note, 
and that it was procured by Beaumont, and indorsed by him, 
in blank, and given to Bugbee instead of the money which 
Beaumont had agreed to lend, as aforesaid; and that Bugbee 
gave the following receipt therefor: ‘Nov. 15th 1843. Re- 
ceived of Charles Beaumont two hundred dollars, by Wm. 
Shepherd’s promissory note at ninety days after date, made 
payable to and indorsed by said Beaumont; which amount I 
hereby promise and engage to account for out of the proceeds 
of a house which I am now building on the Lakeville estate, 
being on that portion thereof,” &c. ‘“ purchased by me. 

S. C. Bugbee.” 

Beaumont also testified that the defendant received no con- 
sideration for said note, and that if he should be obliged to 
pay it, he (Beaumont) would be bound to repay him. 

It appeared that Bugbee indorsed the note in blank, and 
procured the note to be discounted; that, at its maturity, it 
was protested for non-payment; and that Bugbee, as second 
indorser, took it up, and afterwards transferred it to the plain- 
tiffs, to pay for work on said house. 

It also appeared that Beaumont, after said note was given 
to Bugbee, let him have one hundred and fifty or two hun- 
dred dollars in cash, according to the agreement above men- 
tioned, for which Bugbee gave him a receipt, on the same 
paper upon which the former receipt was written, as follows 
‘(Nov. 29th 1843. In consideration of the further sum of one 
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hundred and fifty dollars to me this day loaned by Charles 
Beaumont, I hereby engage to proceed with erecting the house 
above alluded to, and repay him out of the proceeds of sale 
thereof. S. C. Bugbee.”’ 

It was admitted that said house had not been sold at the 
time of the trial. 

The judge instructed the jury, “ first, that the note having 
been taken by the plaintiffs from Bugbee, after it became due, 
they took it subject to all the objections and equities to which 
it was liable in the hands of Bugbee; and secondly, that if 
the note was made for the accommodation of Bugbee, the 
plaintiffs could not recover; but if Beaumont procured the 
note from Shepherd, (the defendant, ) and indorsed and trans- 
ferred it to Bugbee, before it became due, in pursuance of, or 
in payment of, a valid engagement by him to lend Bugbee 
money, to be paid out of the proceeds of the sale of said 
house, and in payment of work done by the plaintiffs thereon, 
the note could not be construed as coming within the rule of 
law as to accommodation notes, without. a consideration, 
negotiated when overdue, and the verdict must be for the 
plaintiffs, although it might have been made by Shepherd to 
Beaumont for his accommodation, without consideration.” 

The defendant’s counsel requested the judge to instruct the 
jury, that if Shepherd, when he gave the note, was ignorant 
of the promise or engagement of Beaumont to Bugbee, above 
stated, their verdict should be for the defendant. But the 
_ judge directed the jury, that ‘if Shepherd was a party to the 
agreement with Bugbee, and gave said note, to be transferred 
to Bugbee as a substitute for money, as aforesaid, and to be 
repaid ds aforesaid, and the note was transferred to the plain- 
tiffs, as aforesaid, before the sale of the house, they were 
entitled to recover; but if the note was made by Shepherd, 
for the accommodation of Bugbee, without knowledge of, and 
assent to, the agreement in respect to the payment out of the 
proceeds of the sale of said house, the plaintiffs could not 
recover.” 
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A verdict was found for the plaintiffs, and the defendant 
alleged exceptions to the judge’s instructions. 

W. Hilliard, for the defendant. ‘This was an accommo- 
dation note, made such for Beaumont, and by him indorsed 
to Bugbee, who discounted it, took it up after protest, and 
negotiated it. Bugbee, therefore, could not maintain an 
action on the note; and the plaintiffs have no more rights 
against the defendant than Bugbee had. See Blorsome v. 
Neale, Chit. on Bills, (9th ed.) 219, mote. ‘The defendant 
cannot be, in any way, affected by the agreement between 
Beaumont and Bugbee. 

B. F. Brooks, for the plaintiffs. The note was transferred 
by Beaumont to Bugbee, for a good consideration, as soon as” 
it was made, and Bugbee thereby became the owner, and 
might well indorse it to the plaintiffs. The equities between 
other parties cannot now be set up by the promisor in 
defence. ‘The jury have found that there was no accommo- 
dation by the defendant to Bugbee. . 

The knowledge of a holder of a note, that it is, as between 
other parties thereto, an accommodation note, does not affect 
his right to recover on it, even though he received it after it 
was due. Lincoln v. Stevens, 7 Met. 529. Brown v. Mott, 
7 Johns. 361. Haton v. Carey, 10 Pick. 211.. Sturtevant 
v. Forde, 4 Scott N. R. 668. Stein v. Yglesias, 1 Crompt. 


Mees. & Rosc. 565, and 5 Tyrw. 172. Charles v. Marsden, - . 


1 Taunt. 224. Story on Notes, $ 194. 
Hussarp, J. The note declared on, having been nego- 
tiated by the indorser after it was dishonored by the maker, 


is subject to any defence, in the hands of the present holders, _ 


which might be made to it if Bugbee, the indorser, was the 
plaintiff. 

A ground of objection made at the trial was, that the note 
was given by the defendant to Beaumont, and by him indorsed 
to Bugbee, without consideration and for the accommodation 
of Bugbee; and as to this objection, the judge instructed the 


jury that, if the note was thus made for the accommodation _ 


of Bugbee, the plaintiffs could not recover. 
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The defendant further requested the judge to instruct the 
jury, that if Shepherd, when he gave the note, was ignorant 
of the promise of Beaumont to Bugbee, the plaintiffs could 
not recover. But the judge instructed the jury, that if the 
note was made by Shepherd for the accommodation of Bug- 
bee, without knowledge of and assent to the agreement in 
respect to the payment out of the proceeds of the sale of the 
house, the plaintiffs could not recover. And we are of opin- 
ion that the instruction given, and not that which was asked 
for, was correct. 

The case may be tested by supposing Bugbee to be the 
plaintiff, instead of the present plaintiffs ; as they stand in no 
better situation than Bugbee. Upon the facts, as proved, the 
- note was given to Beaumont by the defendant, for Beaumont’s 
accommodation, and in lieu of a promise to lend him money 
But whether the defendant knew of the agreement between 
Beaumont and Bugbee, does not appear. ‘Treating the note, 
then, as an accommodation note between the defendant and 
Beaumont, it lies with the defendant to bring home to Bugbee 
knowledge of the fact, (if it will avail him,) before Bugbee 
can be affected by it; and there is nothing to show but 
that Bugbee believed that Beaumont had given value for 
the note. 

“The agreement between Beaumont and Bugbee was not 
that of a lending of Shepherd’s note, with Beaumont’s indorse- 
ment, for the accommodation of Bugbee; but it was a loan 
and transfer of the note, for a valuable consideration, in lieu 
of so much money which Beaumont had promised to lend to 
Bugbee, if he would purchase a lot of land of Beaumont, 
and would expend the amount towards building a house upon 
it, which Beaumont believed would be for the benefit of his 
adjoining land, and the amount of which note, with other 
money to be lent, was not to be repaid on the maturity of the 
note, but from the proceeds of the house when sold. And in 
pursuance of this contract, Bugbee went on and built the 
house, and procured the note to be discounted. Shepherd 
refused to pay it at maturity, and Bugbee, taking it up as 
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indorser, again negotiated it to the defendants, to pay them for 
work done on the house. : 
At the time when the note fell due, the house was not sold, — 
and no fault is imputed to Bugbee in that respect. His debt 
is not payable to Beaumont; he received the note for a 
valuable consideration, and could enforce the payment of it 
against the defendant, if he were himself the plaintiff. Nor 
would his right to recover have been affected, if he had 
known that, as between Shepherd and Beaumont, it was 
merely an accommodation note. As he received it for value, 
his rights are the same as though Beaumont had given value 
for the note. And it was of no consequence, so far as Bugbee 
was concerned, whether Shepherd, when he gave the note, 
was ignorant of the engagement of Beaumont to Bugbee, or 
not. His ignorance of the fact does not alter his liability. 
Exceptions overruled. 


IsapEL Wiuson vs. Joun LetsHman & others. 


A bill in equity alleged that the plaintiff’s grandfather died intestate, and that hts 
son, his widow, and the plaintiff, were entitled by law to all his property, in equal 
portions; that the intestate had deposited in banks large sums of money, in the 
names of other persons, who were known only to his widow; that she, intending 
to appropriate said money to her own use, had refused to inform the administrator 
of the intestate’s estate concerning said money, and that he was unable to obtain 
or discover it; that the intestate’s son instituted proceedings for an account and 
recovery of said money, and thereupon the widow and her second husband paid a 
certain sum to the son, and he released them from further claim on account of said 
money; that the administrator assented to this proteeding, in ignorance of the 
plaintiff’s existence, and in the belief that the parties thereto were the only per- 
sons interested in the intestate’s estate; that the administrator returned an 
inventory of the intestate’s property, stating therein that certain sums of money, 
belonging to the estate, were in the hands of the intestate’s widow, but that the 
administrator never charged himself therewith, nor accounted therefor. The 
prayer of the bill (among other things) was, that the widow and her second 
husband might answer on oath, and be decreed to pay to the administrator or to 
the plaintiff one third of the deceased’s estate. Held, that the court had no juris- 
diction in equity; the plaintiff having an adequate remedy at law, in the probate 
court. . 


Tue plaintiff alleged in a bill in equity, that James Wilson, 
late of Boston, died intestate, on the 10th day of January 
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1842, possessed of personal estate of great value, which by 
law descended to Martha, his wife, (now Martha Leishman 
wife of John Leishman,) Thomas P. Wilson, only surviving 
child of said James, and the plaintiff, only child of Elizabeth 
P. Wilson, a deceased daughter of said James; the said Mar- 
tha, ‘Thomas P. and the plaintiff being the only persons inter- 
ested in said deceased’s estate, and each of them entitled to 
one third part thereof: That in the year 1842, Phinehas 
Capen was appointed administrator of the estate of said 
James, and proceeded to administer the same, and filed an 
inventory thereof, in which it was stated that certain sums of 
money, belonging to said estate, were in the hands of said 
Martha: That the said James, at the time of his decease, was 
entitled to various sums of money, deposited by him, or for 
his account, in the Savings Banks in Boston, and elsewhere, 
in the name of Grace Dunlap, trustee, and in the names of 
other persons known only to said James and said Martha; and 
that said Martha, intending to appropriate the same to her 
own use, refused to inform said Capen concerning the same, 
and would not suffer him to obtain the same; and that he 
was unable to obtain or discover the same: That said Thomas 
P. thereupon caused proceedings to be commenced for an 
account and recovery of said sums of money, and that a settle- 
ment was made between him and said Martha and said Leish- 
man, whereby said Thomas P., in consideration of receiving 
five hundred and seventy five dollars, to him paid, agreed to 
*release said Martha and John from all further claim on account 
of said sums of money: That the plaintiff had no knowledge. 
of said transactions at the time thereof; and that said Capen 
then had no knowledge of the plaintiff’s existence, and that 
he assented to said settlement, in the belief that said John 
and Martha Leishman and said Thomas P. Wilson were the 
only persons interested in the estate of said James: That said 
Capen, on the 15th day of May 1845, presented the first 
account of his administration of said James’s estate, for allow- 
ance, wherein he charged himself with certain small sums 
of money received from sales of furniture and stociss, (but 
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made no mention of said sums of money referred to in 
the inventory returned by him,) and prayed allowance for 
moneys paid to said Martha and Thomas P., and for debts and 
expenses. 

The bill also averred that the plaintiff did not know in 
whose names the aforesaid sums of money*were deposited, 
nor the amount thereof, but that she believed the same were 
collected by said Martha, or by said John and Martha, and that 
the amount thereof was five thousand dollars; that the plain- 
tiff was entitled to one third part of said sum, and that said 
one third part thereof was held in trust for her, by said John 
and Martha; that the plaintiff was also entitled to one third 
part of the balance of the aforesaid administration account; 
that she had requested said Capen to collect said sums of 
money, and to account therefor, and pay her portion to her; 
and that she had also requested said John and Martha to 
account with her, and pay to her one third part of said sums 
of money ; but that they had refused so to do, and that they 
and said Capen had refused to admit her rights. 

The bill also stated that the plaintiff believed that said 
sums of money had been withdrawn by said John, or John 
and Martha, and invested in real estate, so that a trust had 
arisen, and that said estate was held in trust, for the benefit 
of the plaintiff and other heirs of said James; but that she 
knew not where said estate was situate, nor by whom it was 
held, and that said John and Martha, though requested, had 
refused to inform her. : 

The prayer of the bill was for an answer under oath, and 
that said John and Martha might be decreed to account, and 
pay over said sums to said Capen, to be administered accord- 
ing to law, or to account with and pay over to the plaintiff 
one third part of the said James’s estate; and. that said 


Thomas P. might be decreed to pay over to the plaintiff one 


half of the money received by him of said Capen. There 
was also a prayer for general relief, and for process against 
said John Leishman, Martha Leishman, Thomas P. bic. 
and Phinehas Capen. 
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No service was made on 'I‘homas P. Wilson, he being an 
inhabitant of New York; and Phinehas Capen, the adminis- 
trator, did not appear. John Leishman and Martha Leishman 
demurred to the bill, and assigned the following causes of 
demurrer: Ist. That the plaintiff has a plain, adequate and 
complete remedy, at the common law, for all the grievances and 
injuries stated in said bill. 2d. That the bill is multifarious. 
3d. That Thomas P. Wilson, named in said bill, ought, by 
the plaintiff’s own showing in said bill, to be made a party 
thereto ; yet he is not, by the plaintiff, made a party thereto 
by any service of any subpena on him, or otherwise. 

S. D. Parker, in support of the demurrer. 

F'. C. Loring, for the plaintiff. 

Hussarp, J. The facts stated in the bill are somewhat 
unusual ; but they do not involve questions which are with- 
in the peculiar province of the court in the exercise of its 
chancery jurisdiction. It was not the intention of the legis- 
lature, by conferring equity powers upon this court, to take 
away or to intrench upon the jurisdiction of the probate court 
in the settlement of estates, but distinctly to enable this 
court, among other things, to enforce and regulate the execu- 
tion of trusts, whether relating to real or personal estate. 

In the present case, there is no averment that the ancestor 
of the plaintiff made a will in which he created trusts, or 
that he made any deed of trust for the benefit of his heirs. 
The bill alleges that he died intestate ; and the only averment 
is, that he, at the time of his decease, was possessed of or 
entitled to various sums of money, which had been deposited 
by him, or for his account, in the Savings Banks or else- 
where, in the name of other persons, known only to him and 
his wife, and that she, intending to appropriate the same to 
her own use, refused to inform the administrator, and would 
not suffer him to obtain possession of them. The prayer of 
the bill then is, for an account of such moneys, and that the 
same may be paid over to the administrator, or that the plain- 
tiff’s distributive share may be directly paid to her. The 
matters thus sought to be discovered of the intestate’s widow, 
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and the account and payment sought to be enforced, are 
among the appropriate rights and the peculiar duties of the 
administrator of the estate of a deceased intestate. He is 
bound to inventory all the property, to obtain possession of 
the personal assets, to collect all the debts due to the estate, 
and, after payment of the debts due from the estate, to make 
distribution among the widow and next of kin. He is en- 
titled, in common with an heir or creditor, to complain to the 
judge of probate, when he has reason to suspect that any of 
the estate of the deceased has been concealed, embezzled or 
conveyed away, so that the suspected person may be cited to 
appear before such judge, to be examined, on oath, upon the 
matter of such complaint, under penalty of imprisonment. 
Rev. Sts. c. 65,$ 7. The plaintiff, in the present case, has 
not applied to the judge of probate, alleging her interest in 
the estate, as an heir, and, praying for a citation to the admin- 
istrator to show cause why he should not further account ; 
but she comes immediately into this court to seek redress, in 
the first instance, on the ground that she has no adequate 
remedy at the common law. 

We are clearly of opinion that the plaintiff, upon the case 
stated, has a full-and adequate remedy in the probate court; 
no such settlement having taken place there as to bar her 
claims. ‘The administrator may be cited in, to render an 
account and to make distribution to the plaintiff, as one of the 
heirs at law, and on refusal, without just cause, he may be 
sued upon his administration bond. And in ease a disclosure 
is necessary, for any alleged embezzlement of the estate, the 
parties suspected may be summoned into the probate court to 
answer to the charge. b 

If the facts, as stated, shall hereafter be proved, the case 
is clearly within the jurisdiction of the probate court; and 
through that court relief may be obtained by a suit on the 
probate bond. 

If this is a case for relief, proper for this court to sustain, 
as within its appropriate equity jurisdiction, then every case 
of a person claiming to be one of the heirs to an intestate 
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estate may come into this court for relief, and thus virtually 
transfer to this court the jurisdiction of the probate court for 
the distribution of estates. ‘ 

It is true, that this court is expressly authorized to hear 
and determine, in equity. “all suits and proceedings for en- 
forcing and regulating the execution of trusts, whether the 
trusts relate to real or personal estate.”” Rev, Sts, c. 81, $8. 
[t is also true, that a court having general equity jurisdiction 
will treat, as a trustee; an administrator who has property in 
his hands for the parties entitled according to the statutes of 
distribution; on the ground that the property thus held is a 
trust, and the enforcing of a distribution of it is the execution 
of a trust. Adair v. Shaw, 1 Sch. & Lef. 262. Toller on 
Executors, Book 3, c. 10,$ 4. But in this Commonwealth, 
the power to require administrators to render accounts, and to 
submit to a decree of distribution of the surplus to those 
entitled, is expressly given to the judge of probate, and, on 
appeal, to the supreme court of probate ; and all that is prop- 
erly done in the probate court is conclusive upon the parties. 
The jurisdiction is not given to the supreme judicial court, as 
a court of equity; the legislature believing, as we may well 
conclude, that the probate court had adequate means, within 
its jurisdiction, to afford the necessary relief to parties entitled 
to distribution of the estates of deceased persons. Jenison v. 
Hapgood, 7 Pick. 7. 

The counsel for the plaintiff, in support of the equity juris- 
diction which we are asked to take in this case, cited Gb- 
bens v. Peeler, 8 Pick. 254, and Holland v. Cruft, 20 Pick. 
321. ‘The former of these cases was a suit by an administra- 
tor for the recovery of certain notes belonging to the estate 
of the intestate, and which were alleged to be wrongfully 
withheld from the administrator. But the bill was sustained 
expressly on the S¢. of 1823, c. 140, $ 1, which provided 
that in all cases where any goods or chattels, deed, bond, 
note, hill, specialty, writing, or other personal property of any 
person or persons, should be taken or detained from him or 
. them, and secreted or withheld, so that the same could not 
VOL. XII. 21 
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be found or come at, to be replevied, the justices of the 
supreme judicial court, on application by bill, petition or com- 
plaint, might order the same to be delivered up, or compel 
such discoveries and disclosures, and make such orders, &c. 
as equity might seem to require. In Holland v. Cruft, it 
was held that the defendant, as administrator with the will 
annexed, was a trustee for the party entitled to the share 
of the estate given to one of the sons of the testator, and 
that the trust, which was sought to be enforced, was a trust 
arising under the will of the testator, and so within the juris- 
diction of the court. 

Other cases may hereafter arise, in which executors and 
administrators may be held to be trustees, under the peculiar 
circumstances in which the property may be held. But the 
case at bar is but the common case of an heir claiming a dis- 
tributive portion of the estate, and whose right depends on 
establishing the fact of being such heir, and to establish which 
fact no bill in equity, for an account and relief, is necessary. 

Another ground has been stated for the maintenance of 
this bill, namely, that there are more than two parties having 
distinct interests in the subject of the complaint, and that a 
suit against the administrator, on his bond, and judgment 
against him, would not settle the respective rights of the 
other two parties; and that, under this bill, all questions may 
be settled. But we are of opinion that the rights and inter- 


ests of these parties are not so distinct, but that they may — 


be ascertained and decided in the hearing which may be 


had, and the decree which may be passed, in the probate 


court ; the amounts being ascertained, which either party has 
received, either directly from the administrator, or from the 
assets which he knowingly did not reduce to possession, and 


for which he may be held to account. The-share of the — 


plaintiff will be made certain; and the amount, which the 
heirs will severally be liable to refund to the administrator, 


can also be adjusted. But how far Leishman, the husband — 


of the widow of Wilson, may be held accountable, is not a 
subject upon which we give any intimation. 4 
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As we are of opinion that the bill cannot be sustained, 
because the plaintiff has an adequate remedy at law, it is not 
necessary to examine the other causes assigned for the 
demurrer. 

Bill dismissed, without prejudice 


Mary A. D. Rosinson vs. SamueL GuILp. 


A widow, who is administratrix of her husband’s estate, and brings a bill in equity 
to redeem real estate mortgaged by him, does not make the bill multifarious, by 
therein claiming to maintain her suit in both capacities. 

A bill in equity is not necessarily multifarious, by reason of its seeking to redeem 
two distinct mortgages of different parcels of real estate, or by reason of its seek- 
ing specific performance of distinct contracts relating to different parcels of real 
estate. 

A valid objection to a part of the claim made in a bill in equity will not sustain a 
demurrer to the whole bill. 


Tue plaintiff set forth, in a bill in equity, that Charles 
Pierce, on the 28th of February 1835, owned in fee a certain 
estate (described) situate on Atkinson Street, Boston, and 
mortgaged the same, on that day, to Abel Phelps, to secure 
payment of a note for $9282 in one year, with interest semi- 
annually: That said Pierce, on the 2d of September 1835, 
conveyed all his interest in said mortgaged estate (his right 
of redempticn) to Thomas Robinson: That said Robinson, 
on the 24th of March 1837, wishing to perfect his title, by 
foreclosure, without causing a merger of said mortgage by 
taking an assignment of it himself, agreed with said Phelps 
to assign it to whomsoever said Robinson should request ; 
and that by said Robinson’s request, said Phelps assigned 


the mortgage to Ebenezer Eaton, said Robinson paying the 


consideration for the assignment, and Eaton agreeing to hold 
in‘trust for Robinson, and to assign as Robinson might desire : 
That Samuel Guild, (the defendant,) on the 25th of March 
1837, lent to said Robinson $10,000, for two years, upon 


‘interest at twelve per cent. per annum, to enable Robinson 
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to pay said Phelps, and that said Robinson gave his promis- 
sory note to the defendant for said sum of $10,000, payable 
in two years, and also gave to the defendant, for interest and 
extra interest on said sum, and for no other consideration, 
two other promissory notes, each for $1200, one payable in 
one year, and the other in two years, and all payable to the 
defendant or his order: That, at the time of sad loan and 
the giving of said notes, said Robinson caused said Eaton 
to assign to the defendant said Pierce’s note and mortgage 
aforesaid, to be held by the defendant as collateral security 
for said $10,000 and interest: That said Robinson after- 
wards paid both said notes for $1200, and that he, and his 
administratrix (the plaintiff) had paid large sums on the 
$10,000 note: That, at the time of the aforesaid arrange- 
ment, and as a part thereof, the defendant gave to said Rob- 
inson a writing, wherein he acknowledged that he had 
received said assignment as collateral security, and engaged — | 
to reassign to said Robinson, or his order, on demand, after 
said Robinson’s three notes aforesaid should be paid. 

The plaintiff further set forth, that said Pierce, on the 12th 
of September 1834, owned another estate (described) in En- — 
dicott Street, Boston, which he, on that day, mortgaged to 
William H. Sumner, to secure a note for $1953-17, payable to 
him or order, in one year, with interest; and that said Pierce, 
on the 29th of April 1836, conveyed all his interest in said — 
estate (his right to redeem) to said Robinson: That on the — 
11th of August 1837, said Robinson paid to said Sumner the 
amount due on said mortgage, and that said Sumner, at said 
Robinson’s request, assigned said mortgage to the defend- — 
ant, who had lent to said Robinson $2300 for two years, — 
with interest at nine per cent. per annum, and had agreed 
to hold said mortgage as collateral security therefor: That 
when said mortgage was so assigned to the defendant, 
it was done wholly for the benefit of said Robinson, who 
then gave his own promissory note to the defendant for said 
$2300, payable in two years, without interest, and also gave 
him four other promissory notes, for $103 50 each, payable 


a 
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in six, twelve, eighteen and twenty four months, without 
interest, for two years’ interest, at nine per cent. per annum, 
on said $2300, and for no other consideration ; all which four 
notes were paid by said Robinson, and. also divers other sums 
were paid by him and by his administratrix (the plaintiff) on 
said note for $2300: That the defendant, when the mortgage 
last mentioned was assigned to him, gave a writing, under 
seal; to said Robinson, acknowledging that he held said mort- 
gage as collateral security for the aforesaid five notes, and 
obligating himself, upon payment of said notes, to assign 
said mortgage to said Robinson, or his assigns, on demand. 
The plaintiff furthermore alleged, in her bill, that said 
Robinson, who was her husband, died intestate, on the 23d 
of December 1842, and that she was duly appointed admin- 
istratrix of his estate: That said Robinson, after his inter- 
marriage with her, was seized of the above mentioned parcels 
of real estate, and that she, as his widow, was “entitled to a 
right of dower therein, and also to a right of redemption of 
those estates, respectively, upon paying to said Guild the 
balance justly and lawfully due on each:” Also that she, 


_as administratrix of her said husband’s estate, was entitled to 


redeem the said real estates, and was bound so to do, inasmuch 
as said estates were, respectively, of far greater value than the 
incumbrances thereon; but that she could not, in the capa- 
city of administratrix, lawfully pay more than the sum due 
thereon, out of her intestate’s assets: That the personal prop- 
erty of her said intestate was insufficient to pay his debts; 
but that his real estate was ample for that purpose: That she 
was ready and willing to pay to the defendant the amount 
justly and lawfully due on each or either of said mortgages, 
or on the notes for which they are held as collateral security, 
and to redeem either or both of said mortgages; and that 
she had offered so to do: That she had repeatedly demanded 
of the defendant an account or statement of the balance due 
on each of said mortgaged estates, and of his claims thereon, 
and that no proper answer had been given to her by the 
defendant: ‘That she had been advised that, in respect to 
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each of said mortgages, the amount lawfully due to the 


defendant was just the amount which he, in a suit atlawin 


each case, could recover judgment for, against said Robinson’s 
administratrix, on the respective notes given by said Robin- 
son for the several aforesaid loans made to him by the 
‘defendant; and that, in any such suit, threefold the whole 
amount of interest reserved or taken, as herein before speci- ~ 
fied, would be deducted from such notes, and the balance 
only, in each case, be allowed against her. 

The prayer of the bill was, that the defendant might make 
full answer, and might account; and that the plaintiff might 
be allowed to redeem, and the defendant be compelled to 
perform his agreements, specified in the bill, upon his recciv- 
ing the just and true amount due to him in each case. ‘There 
was also a prayer for general relief. 

The defendant demurred to the bill, Ist, because the plain- 
tiff exhibits her bill in the double capacity of widow and 
administratrix; 2d, because she seeks to redeem two dif- 
ferent and distinct mortgages, of different dates, and held 
by different titles; 3d, because she seeks to recover the 
usurious interest alleged to have been paid on distinet and 
separate matters of contract; 4th, because she prays for 
the specific performance of distinct contracts relating to 
different parcels of real estate; and 5th, because the bill is 
multifarious. 

S. D. Parker, in support of the demurrer. The plaintiff 
cannot sue as administratrix and as widow. Carter v. 
Treadwell, and Vose v. Philbrook, 3 Story R. 51, 344. 
Shackell v. Macaulay, 2 Sim. & Stu. 79. Binney’s case, 
2 Bland, 99. | 

Usurious interest cannot be recovered back, unless a bill or 
action, for that purpose only, is brought within two years. — 
Rev. Sts. c.35, $3. Besides; a party is not bound to make 
discovery of any thing that will expose him to a forfeiture or 
penalty. 1 Daniell Ch. Pract. 443, 634. 

H. W. Fuller, for the plaintiff. The plaintiff, as adminis- 
tratrix, is entitled to redeem, and is bound so to do, in justice — 
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‘to the intestate’s creditors. Bufordv. Pawling, 5 Dana, 285. 

Bickford v. Daniels, 2 N. Hamp. 71. She is also, as widow, 
entitled to redeem. Gibson v. Crehore, 3 Pick. 475, and 
5 Pick. 146, Haton v. Simonds, 14 Pick. 98. Van Vron- 
ker v. Eastman, 7 Met. 157. Marshall v. Anderson, 1 B. 
Monr. 198. And she may bring her bill in both capacities. 
In those two capacities she represents the whole estate ; and 
it is for the defendant’s benefit to have the whole matter 
brought forward in one suit. Besides; the analogies of the 
law are in favor of her right to sue in both capacities. Heirs 
may join in an action of waste, which is, like the present bill, 
for the preservation of the estate. Sackett v. Sackett, 8 Pick. 
309. A demandant may sue for two parcels of Jand, in one 
writ of entry. Somes v. Skinner, 16 Mass. 348. See also 
Whitney v. Whitney, 5 Dana, 329. Blease v. Burgh, 
2 Beavan, 221. Campbell v. Mackay, 1 Myl. & Craig, 603. 
1 Daniell Ch. Pract. 384, 385, 388, 389, 392, 399. Story 
Bq. Pl. $$ 254, 271-280. 

As the plaintiff shows a case for relief, a demurrer to the 
whole bill will not be sustained. 

Wipe, J. Thisis a bill in equity, to which the defendant 
demurs for several causes. ‘The first is, that the plaintiff 1s 
the widow of Thomas Robinson, mentioned in the bill, and 
the administratrix on his estate, and claims the right to main- 
tain the suit in both capacities. And this, it is argued, ren- 
ders the bill multifarious. The opinion of Story, J. in the 
case of Carter v. Treadwell, 3 Story R. 51, is cited in sup- 
port of this objection. ‘The bill,’’ Judge Story says, “is 
open to the objection of multifariousness in mixing up an 
independent claim of Carter,” (the plaintiff,) “in his own 
right, with the transactions of Adams with the defendant, 
with which he had nothing to do, except in his capacity as 
administrator.” Such, however, are not the facts in the 
present case. ‘The plaintiff claims, in both capacities, under 
the said Thomas Robinson. Both claims are homogeneous 
in their character, and it is immaterial to the defendant, in 
which capacity the plaintiff claims. This case comes within 
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the rule of pleading laid down by Daniell, and which is sup- 
ported by the cases cited by him: Where the plaintiff claims 
the same thing under different titles, the statement of them 
in the same bill will not render it multifarious, 1 Daniell 
Ch. Pract. 395. 

In the second place, it has been argued that the bill is mul- 
tifarious, because it seeks to redeem two different and distinct 
mortgages of different dates, and held by different titles; or 
it prays for the specific performance of distinct contracts 
relating to different parcels of real estate. 'There seems to 
be, upon the authorities, no inflexible rule established as to 
what constitutes multifariousness. 'The general principle is, 
that the court will not, on the one hand, encourage an 
unnecessary multiplicity of actions, and, on the other hand, 
will not allow the plaintiff to join in his bill a multiplicity of 
different and distinct matters, so as to embarrass the defendant 
in his defence, or to produce confusion, or to render the case 
complicated and difficult to be understood. And certainly 
this bill is not liable to any such objection. If two bills were 
filed, the defence would be the same; and there seems to be 
no more reasou why the plaintiff’s two claims should not be 


joined in one bill, than why two notes of hand should not ~ a 


be joined in one declaration in an action at common law. 
Cooper Eq. Pl. 182. 1 Daniell Ch. Pract. 394. 

The remaining objection to the bill is, that it seeks to 
deduct penalties from the amount due on the mortgages, 
under the statute of usury. This may be a valid objection, 
in a court of equity, to this part of the plaintiff’s claim; but 
it will not sustain a demurrer to the whole bill. via 

Demurrer overruled. 
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Joun D. Towxe vs. Horace Pierce. 


When a bill in equity, brought by one of four partners, against one ouly of the 
other three, for an account, &c. alleges that the other two are not within the 
jurisdiction of the court; that all the others have received their full share of the 

- partnership effects; and that the defendant has received much more than his 
share, and the plaintiff much less; a demurrer to the bill for nonioinder of the 
other partners as defendants will not be sustained. 

A bill in equity, brought by a partner against his copartner, for an account, &e. 
wherein it is averred that the defendant has all the partnership books and papers 
in his possession, or under his control, and refuses to permit the plaintiff to ex 
amine them, need not contain such certainty and particularity of statement, as 
would be held necessary if the plaintiff had access to those books and papers. 


Bint in Equity. The plaintiff alleged that heretofore he 
was a partner of Horace Pierce, the defendant, Arnold Nelson 
and Simon S. McDonald, as contractors, under the firm of Nel- 
son, Pierce & Oo., in Albany; that they, as such partners, 
entered into a contract to perform certain work for the Albany 
and West Stockbridge Rail Road Company, (or by whatever 
hame said company may be known,) on the rail road from 
Albany to West Stockbridge ; that said partners began their 
said work in the year 1840, and finished it in the following 


year; that the amount of money, agreed to be paid for said 


work by said company, was $45,000 ; that said company did 
not pay that amount, and that a suit was instituted against 
them by said partners, which terminated in 1842, and there- 
upvii a large sum of money, was paid by the company, a 
portion whereot came into the hands of said Pierce. 

The plaintiff further alleged, in his bill, that the work afore- 
said was done at a loss by said partners; that the other 
partners had received their portion of the money due to them 
On @ settlement with said rail road company; but that the 
plaintiff had not received a portion equal to his share of the 
amount received by said partnership; that the defendant had 
received a portion much exceeding his share as one of the 
partners; that the plaintiff had often requested the defendant 
to come to a settlement, and pay to him his share of the money 
received from said company, but that the defendant had failed 
to make such settlement; that all the books and papers, 
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necessary to a final settlement of the affairs of said partners 
ship, were in the hands and possession of the defendant, or 
within his reach, and that he had access to them; but that 
the plaintiff, although he had requested that he might exam- 
ine said books and papers, had not been permitted so to do. 

The plaintiff further alleged, that more than $800 
were due to him from said partnership, and that all the 
other partners had received their full shares, and that the 
di fendant had received, beyond his portion, a sum sufficient 
to satisfy the plaintiff’s claims; which sum the defendant 
received under a trust to pay and account for the same to the’ 
plaintiff ; but that the defendant, in fraud of said trust, had 
refused to account to the plaintiff for the same; that at or 
about the time when said partnership was dissolved, the 
defendant had, or received into his possession, certain articles 
of the partnership property, consisting of cars, derricks, and 
tools suitable to the business of said partnership, and other 
articles, the particulars of which were unknown to the 
plaintiff, of the value of nearly $1000, and had appropriated 
said articles, or the proceeds arising therefrom, to his own 
use ; that all the debts due from said partnership had been 
paid; and that the aforesaid sums, received by the defendant, 
had not been applied in payment of said debts. | 

The plaintiff furthermore averred, that the other members 
of said partnership were ‘‘ beyond the reach of the jurisdie- 
tion of the court.” 

The prayer of the bill was, that the defendant might, on 
oath, make a full answer, and state all sums received and paid 
by him as partner, and also produce the vouchers for every 
item by him so paid; and that he might be decreed to, pay 
to the plaintiff such sum as should be found due on a final set- 
tlement of the accounts of said partnership. 

The defendant filed a demurrer to the bill. 

English, in support of the demurrer. The two other 
partners should be joined as defendants. 'The bill does not 
allege that the partners were such only in the single transac« 
tion in question, nor that the partnership is dissolved; nor 
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does it set forth the proportional interest of the several 
partners. 

The bill seeks for a partnership account, and for payment 
uf an unascertained portion of a partnership fund. A single 
partner cannot render such an account. 

The plaintiff will rely on an exception to the rule that 
requires all the partners to be joined; viz. when they are 
out of the jurisdiction. There is this qualification to that 
exception, namely, ‘‘when they are not indispensable to the 
just ascertainment of the merits of the case before the court.” 
Story Eq. Pl. $¢ 81. If complete justice between the parties 
before the court cannot be done, without others being made 
parties, whose rights or interests may be prejudiced by a 
decree, the court will not proceed, though such other parties 
cannot be brought before it. Story Eq. Pl. $$ 77, 82. 

All that the plaintiff is entitled to is the surplus of the 
partnership funds; and all the partners are necessary to the 
ascertainment of that surplus. The plaintiff’s proportion 
depends on the rights and claims of the other partners. See 
Gow on Part. (Ist Amer. ed.) 284. E'vans v. Stokes, 1 
_ Keen, 24. Jreton v. Lewes, Rep. Temp. Finch, 96. Love- 
ry v. F'ulton, 9 Simons, 104. Vose v. Philbrook, 3 Story 
R. 335. Mallow v. Hinde, 12 Wheat. 193. Russell v. 
Clark’s E'xecutors, 7 Cranch, 98. 

The bill is bad for its want of certainty. It states neither 
times, sums nor transactions, with any definiteness or partic- 
ularity. Cooper Eq. Pl. 5, 6. 

G. G. Hubbard, for the plaintiff. The facts stated in the 
bill bring the case within the established exception to the 
rule requiring all partners to be joined as defendants. Story 
Eq. Pl. $ 78. The cases cited for the defendant are those 
of joint stock partnership, and do not apply. 

The case of Mare v. Malachy, 1 Myl. & Craig, 559, fully 
warrants the court in sustaining this bill against the defendant 
alone. See also Wallworth v. Holt, 4 Myl. & Craig, 
634-640. Harvey v. Harvey, 4 Beavan, 215. Milligan v. 
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Milledge, 3 Cranch, 220. Darwent v. Walton, 2 Atk. 510. 
Elmendorf v. Taylor, 10 Wheat. 152. 

The conduct of the defendant has rendered it sitposétble 
for the plaintiff to set forth all the particulars of his case. 
The bill is as definite as the plaintiff, with his imperfect 
knowledge, could properly make it. 

Wipe, J. The principal cause of demurrer to the bill is, 
that all the persons interested in the subject matter of the 
suit are not made parties, so that it would be perfectly safe 
for the defendant to obey the decree prayed for. ‘To this the 
answer is, that the other persons named in the bill, who were 
partners with the plaintiff and the defendant, are not within the 
jurisdiction of the court. And this we consider a sufficient 
answer. ‘The general rule is, that to a bill against a part- 
nership, all the partners must be made parties; but if one of 
the partners be resident in a foreign country, so that he can- 
not be brought before the court, and the fact is so charged in 
the bill, the court will ordinarily proceed to make a decree 
against the partners who are within the jurisdiction ; with 
this qualification, however, that it can be done without man- 
ifest injustice to the absent partner.’”’ Story Eq. Pl. § 78. 
The bill avers that all the absent partners have received their 
full share of the partnership effects; and if so, they cannot 
be prejudiced by any decree which may be obtained in the 
present case. 

The other objection to the bill is, that it does not set pa, 
with sufficient certainty and particularity, the facts and cir- 
eumstances of the case. But we think a more particular 
statement of the case is not required; it being averred, that 
all the books and papers, necessary to a final settlement of the 
affairs of the partnership, are in the hands and possession of 
the defendant, or that they are under his control, and that, 
although the plaintiff has requested permission to examine 
them, he has not had permission so to do. See Mitf. Pl. (3d 
ed.) 33, 34, | | 
Demurrer overruled. 
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Wiutper Harpine vs. Daniet J. Copurn. 


A mortgage of ‘‘all and singular the stock, tools, and chattels belonging to” the 
mortgagor, ‘‘in and about the wheelwright’s shop occupied by ” him, is not void, 
as against his creditors; and if they attach the property, the mortgagee may 
demand payment of the attaching officer, in the manner prescribed by Rev. Sts. 
ec. 90, § 79, and in an action against him, may show, by parol evidence, what 
articles were in and about the shop when the mortgage was made. 

When a mortgage mentions a specific number of articles of a certain kind, in and 
about a shop, and also all the other personal property there situate, tke specific 
enumeration does not prevent the passing of other articles of the same kind, 
which are in and about the shop. 

When unfinished articles of manufacture are mortgaged, and the mortgagor after- 
wards adds labor and material to them, the mortgagee will hold them, as against a 
creditor of the mortgagor, if they remain substantially the same as when mort- 
gaged. Whether he would so hold them, if they are substantially changed, er 
their value is greatly increased, by such addition — quere. 

A mortgagee of chattels which were attached by a creditor of R., the mortgagor, 
seasonably delivered to the attaching officer the following writing: ‘‘I hereby 
demand payment of, and indemnity for, the amount stated in the following 
account.”’ (Describing six promissory notes of R.) ‘* All the above demands are 
now due and payable from said R. to me. I also demand of you indemnity for my 
liability, as indorser for the accommodation and benefit of said R., of the follow- 
ing described notes of hand.” (Describing them.) ‘The foregoing demand is 
made on you, in consequence of an attachment made by you on a writ in favor of 
G. and S. against R. ; which property I claim to hold under two mortgages executed 
and delivered by said R. to me.” (Setting forth the dates of the mortgages, and 
the volumes and pages in which they were recorded in the registry of mortgages.) 
Held, that this was a sufficient statement and demand, under the Rey. Sts. 
ec. 90, § 79. 

On the trial of an action, brought by a mortgagee of chattels, against an officer for 
attaching them as the property of the mortgagor, the jury were instructed that 

- the plaintiff must prove that the written statement, which he made to the officer, 
of the debt or demand for which the property was liable to him, was substantially 
true and correct, but that no slight, innocent and immaterial misstatement would 
defeat his action. Held, that this instruction was not justly subject to excepticn. 

The rule that requires the owner of chattels, which he suffers to be mixed with those 
of another, to point out his own, and demand them of an officer, who seizes the 
whole as the property of the other, before he can sue the officer, does not apply to 
the holder of a mortgage of all the personal property on certain premises, with a 
provision (which he supposes to be legally operative) that it shall also cover all 
other personal property which the mortgagor may put on the premises in the 
place of such as he should sell and deliver. 


Tis was an action of trespass against a deputy sheriff for 
taking and carrying away one wagon carriage, ironed, one 
wagon body, partly finished, five hundred felloes, two hundred 
carriage hubs, one cab body, one wheel jack, two axle bat 
arms, one set of axle bars, a lot of scrap iron, and one hoop, 


all of the value of four hundred and twenty dollars 
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At the trial in the court of common pleas, before Ward, J. 
the defendant justified under a writ against Rufus Rowell, as 
whose property the defendant attached the chattels described 
in the plaintiff’s writ. The plaintiff claimed the chattels 
under two mortgages made to him by said Rowell. The 
first mortgage was dated July 13th 1843, and described the 
mortgaged property, as follows: ‘ All and singular the stock, 
tools and chattels belonging to me, in and about the wheel- 
wright’s shop occupied by me, situated on the easterly side of 
the Dorchester Turnpike, in that part of Boston called South 
Boston.” 'The second mortgage, dated June 12th 1844, was 
of ‘the following described stock, chattels and articles, 
situated and being in and upon the land and buildings 
occupied by me on the Dorchester Turnpike, in that part 
of Boston called South Boston, viz. six hundred hubs; four 
thousand feet of ash plank ; two thousand feet of oak plank ; 
four thousand feet of bass wood; four thousand feet of 
spokes ; ten sets of wheels; ten wagon bodies; four express 
wagons; ten wagon carriages; a blacksmith’s shop; all my 
tools and implements in my wood shop, paint shop, and 
blacksmith’s shop; and all other my personal property sit- 
nated as aforesaid ; together with all other personal property 
which I may put on said premises during the term herein- 
after mentioned,” (one year,) ‘‘in the place of property above 
enumerated, which may be sold and delivered by me during 
said term.” 

The plaintiff gave in evidence the following demand on 
the plaintiff, and statement of his claim against Rowell: “'T’o 
Daniel J. Coburn, Deputy Sheriff. I Wilder Harding of 
Boston do hereby demand payment of, and indemnity for, the 
amount stated in the following account, viz. 


* Rufus Rowell’s due bill to me, dated February 27th 1844, for $450 


“ 4s note: (attr «6 May 2d, y “ - $325°50 
66 “ 6 6 O66 66 “ 6th, «6 “6 $174°82 
6 66 66 ec 66 66 66 6“ 6 “6 $270-00 
4“ 6s ‘6 ts <68 “ “29th, ‘cs ‘6 $335-50 
@ 66 66 “6 66 July 19th, 4 66 $63-00 
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*¢ All the above demands are now due and payable from said 
Rowell to me. 

‘‘{ also demand of you indemnity for my liability as in- 
dorser, for the accommodation and benefit of said Rowell, of 
the following described notes of hand, viz. 


“Rufus Rowell’s note to me, due October 8th 1844,........ $352°67 
és “ “#6 dated Nov. 3d 1843, payable in one ‘i 

year from date, for....... ig 000-00 

‘“ 4“ ss. 66 ¢6 due December Ist 1844, ..... $304°83 

$2830°82 


“he foregoing demand is made on you, in consequence of 
an attachment made by you, on a writ in favor of Phineas E. 
Gay and C. E. Stratton against Rufus Rowell, returnable at 
the next October term of the court of common pleas for the 
county of Suffolk; which property I[ claim to hold under 
two mortgages executed and delivered by said Rowell to me; 
the one dated July 13th 1843, recorded in the registry of 
mortgages for the city of Boston, Lib. 35, fol. 239; the other 
dated June 12th 1844, and recorded in said registry, Lib. 40, 
fol. 19. Boston, September 23d 1844. Wilder Harding.” 

It was admitted that no part of the property attached was 
specifically described in the last mortgage. But the plaintiff 
contended that it passed under the general clause in the 
mortgages. 

It appeared that Rowell was extensively engaged in car- 
riage building, at South Boston, and there occupied one large 
lot of land, having distinct shops thereon for the different 
branches of his business, but all connected together, so as to 
make one range of buildings; and that the mortgaged prop- 
erty was in these premises. 

The plaintiff called witnesses to show that the identical 
property attached was on said premises, at the date of the 
last mortgage. This evidence was admitted, though objected 
to by the defendant; but the judge ruled that no articles 
passed under the mortgage, but such as were on the premises 
at the date of the mortgages. 

_ The plaintiff’s evidence then tended to show that two axle 
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arms, $2; one cab body, $40; one hundred and twenty five 
hubs, $62-50; and one hundred and seventeen felloes, $4-68 ; 
were the property of Rowell, on his premises, at the date of 
the second mortgage, and were included therein, under the 
gencral clause; that besides the one hundred and twenty five 
hubs above named, there were six hundred other hubs, spe- 
cifically named in said mortgage, and not attached by the 
defendant ; that the cab body was on the premises, at the 
date of the mortgages, unfinished, and that work and mate- 
rials had been added to it since. 

‘The plaintiff introduced evidence tending to show that his 
claim against Rowell, under the mortgages, was substantially 
correct, as stated in his demand upon the defendant. 

The defendant’s counsel then made the following objections 
to the maintenance of the plaintiff’s action: Ist. That the first 
mortgage was void. ‘The court so ruled, and the plaintiff 
abandoned that mortgage, at the trial. 2d. That the second 
mortgage passed no property, besides that which was specifi- 
cally and particularly described. But the judge ruled, that 
the property situate on the premises, at the date of the mort- 
gage, and included in the general description in the mortgage, ~ 
might pass, though not specifically set out. 3d. That the 
specific enumeration of six hundred hubs, in the mortgage, 
excluded the other one hundred and twenty five hubs from 
passing under the general clause. But the judge ruled, that 
they might pass, if such was the intention of the parties at 
the time. 4th. That said mortgage should not cover any 
property which had been changed by manufacture since the 
date of the mortgage. But the judge ruled, and instructed 
the jury, that if so much labor and new material had since 
been added, by Rowell, to any article mortgaged, as substan- 
tially to change it, or so that the subsequent additions of 
labor and material became an important part of its present 
value, it would not pass to the mortgagee; but that if it 
remained substantially the same, it might pass. 5th. That 
the plaintiff’s demand and statement in writing were in form 
insufficient. But the judge ruled otherwise. 6th. That the 4 
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plaintiff’s said demand was insufficient, because his claim, as 
proved, and that set out in his written statement, were not 
the same in amount. ‘The judge ruled, and instructed the 
jury, that it was incumbent on the plaintiff to prove his 
written statement to be substantially true and correct ; that 
any fraudulent or substantial error in his statement would 
defeat his action ; but that no slight, innocent and immaterial 
misstatement would defeat his action, if the jury were satis- 
fied that his statement was substantially correct and true. 

It appeared that the defendant, before making the attach- 
ment, took copies of the two mortgages to the premises of 
Rowell, and laying aside, by the assistance of Rowell, all the 
articles specifically enumerated in the second mortgage, at- 
tached all other articles there found. And it also appeared, 
that Rowell, after making the mortgages, continued to conduct 
his business as usual, remaining in possession of the property, 
and changing it by manufacture, and for other property, and 
inixing it with his other newly purchased property. 

The plaintiff claimed to hold all the property, new and old, 
ny virtue of his mortgages. - 

The defendant objected, that the plaintiff, not having 
pointed out and demanded the precise articles which he 
claimed, and having permitted the mortgagee to remain in 
possession, and to mix the mortgaged property with his 
newly acquired property of the same kind, the action of tres- 
pass could not be maintained. Upon this point (it being 
admitted that the plaintiff claimed bona fide the whole of the 
property, as covered by his mortgages; the newly acquired, 
as well as the old property) the judge ruled against the 
defendant. . 

The defendant also objected, that the plaintiff’s deman 
was insufficient, because it did not distinguish the property 
claimed under each mortgage, nor the amount of the plain- 
tiff’s lien on each part of it, but was general on both mort- 
gages. But the judge overruled the objection. 

It was agreed by the parties, that the jury, if they should 
find for the plaintiff, might return a verdict specifying as to 

VOL. XII. 22 
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what articles they found. 'The jury found the defendant 
guilty as to the four items above mentioned, viz. two axle 
arms, one cab body, one hundred and twenty five hubs, and 
one hundred and seventeen felloes, and assessed damages at _ 
$109-18; and not guilty as to the other articles mentioned in 
the plaintiff’s writ. 

The defendant alleged exceptions to the foregoing rulings 
and instructions of the judge. 

Ellis, tor the defendant. 

D. A. Simmons, for the plaintiff. 

Dewey, J. The first point, arising upon the coatings 
under which the plaintiff claims to hold the property in con- 
troversy, is as to the validity of a general description of the 
property mortgaged ; such as “all my tools and implements 
in my shop in B.,” or other equally general words of descrip- 
tion. It is insisted by the defendant, that such general 
description has no legal force and effect, and that nothing 
short of a specific description of the various articles mort- 
gaged can avail a mortgagee relying upon a recorded mort- 
gage, and the possession remaining with the mortgagor. No 
direct authorities are cited to establish this position, although 
some cases are referred to, giving some countenance to such 
doctrine. But the argument principally pressed upon our 
consideration was, that of the importance of such construction 
of the law, as the only one that would give effectual notice 
to all concerned of what was actually intended to be conveyed 
by the mortgage. 

We all feel the force of this argument, and the great 
smportance of requiring as much certainty, in contracts of this 
nature, as the case will reasonably admit. If it were prac- 
ticable to set forth, on the face of the mortgage, with entire 
precision, all the specific articles embraced in it, in such a 
manner that the inspection of the mortgage, without reference 
to any other evidence or source of information, would enable 
yne to ascertain with certainty the property mortgaged, it 
would be highly important and useful that such description 
of the property should be required to be given, in every case 


—— 
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But a little consideration has satisfied us, and must satisfy any 
one, that in a large portion of the cases, resort must be had 
to parol evidence to ascertain the identity of the property 


mortgaged. Most personal property must, from the nature 


of the case, be described in such general terms as to leave no 
other alternative, but to resort to parol evidence to identify it. 
Apparently it seems a more bald description, to say “all my 
household furniture,’ than to enumerate the articles, and 
describe them as “two dozen of chairs, five tables,” &c.; but 
in reality the latter will require extrinsic evidence to identify 
the property, as much as the former would. Or take the case 
of a mortgage of live stock on a farm; the general description 
would be, ‘‘all my stock on my farm.’ The particulars are, 
‘ten cows, two yoke of oxen,” &c.; but in both you must 
rely upon other sources than the mortgage for the identity of 
the property mortgaged. 

There is nothing, in the statute itself, (Rev. Sts. c. 74,) 
prescribing the form of mortgages of personal property. ‘The 
statute deals with them as instruments known and recognized 
by the common law, and only provides as to the possession of 


the property being retained by the mortgagee, or that the 


mortgage be recorded in the proper office. . The statute 
leaves in full force a mortgage at common law, if the mort- 
gagee takes and continues the possession in himself. Such 
mortgages, with general descriptions of the articles, have ever 
been considered good. 

Several cases have been before us, which were open to the 
objection now raised; and so far, therefore, as a silent acqui- 
escence in such cases, by counsel, would furnish any inference 
that the objection was untenable, the plaintiff is entitled to 
the benefit of it. Perhaps no very strong inference should be 
drawn from that circumstance. But the case of Winslow v. 
Merchants’ Ins. Co. 4.-Met. 306, seems to have raised the 
precise question we are considering. It was a mortgage of 
“all and singular the goods, wares, stock, iron, tools, manu- 
factured articles, and property of every description, being 


_ situate in or about the shop or building now oceupied by me 
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in Hawley Street.” The mortgage, in that case, was not only 
liable to the objection that it was general in its description 
of the property, but also to the further objection, that it was 
imperfect and incomplete, and contemplated something fur- 
ther to be done ; inasmuch as it also provided that “a partic- 
ular schedule of the property shall be annexed hereto, as 
soon as conveniently may be.” No such schedule, however, 
was annexed; but the court held the general description of 
the property sufficient to entitle the mortgagee to hold the 
same. 

Nor will the enumeration of certain specific articles prevent 
others of like kind, if included in the general description, 
from passing under the mortgage. 

The next question raised relates to the ruling as to the 
property in certain articles that had undergone a change by 
manufacture, after the date of the mortgage, and before the 
attachment by the defendant. The ruling upon this point 
was, we think, sufficiently favorable to the defendant; per- 
haps too much so in reference to the effect of subsequent 
additions of labor and material in divesting the mortgagee of 
his right of property. We understand this instruction to 
have been, that the article must remain substantially the 
same, in order to preserve the property in the mortgagee; and 
if such identity was continued, additions not making an 
important part of its whole present value would not divest 
the mortgagee of his interest. 

The defendant further objects to the sufficiency of the 
demand of the plaintiff, and his statement of the amount due 
on the mortgage. To sustain the objection, he relies upon _ 
the case of Moriarty v. Lovejoy, 23 Pick. 321. We think 
the cases distinguishable, and particularly in this; that in the — 
case cited, the statement of the mortgagee did not allege that 
it was a mortgage of the property then attached, and in the ~ 
hands of the officer; which latter averment is substantially 
found in the present statement, and to the extent of the 
property then actually attached, and in the defendant’s pos- — 
session; and this is a sufficient demand. 7 
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It is next objected, that the ruling of the court was erro- 
neous, upon the question of a supposed variance between the 
plaintiff’s statement of the amount of his claims under the 
mortgage, and the actual sum which, upon a just and true 
account, the jury would find due, upon the evidence in the 
case. The question before us is not as to the weight of the 


- evidence upon this point, or whether the jury found a verdict 


against the weight of the evidence ; but whether the verdict 
was found under proper instructions from the court. 

If the amount stated might, upon the evidence, have been 
found a just and true account of the liability arising under 
the second mortgage, then the finding was well authorized. 
We understand the ruling of the court to have required the 
jury, before returning a verdict for the plaintiff, to find that 
there was no material misstatement of the amount due from 
Rowell to the plaintiff; and this implies that it was not over- 
stated. If it were so, to any amount proper to be regarded 
in a court of justice, the defendant, under this ruling, must 
have had a verdict in his favor. ‘The instruction seems suffi- 
ciently guarded. This subject has been before us recently, 
in the case of Rowley v. Rice, 10 Met. 7, to which we refer. 
Applying the principles of that case to the present, if there 
were an overstatement of the amount due to the plaintiff, in 
the demand made by him, yet the whole facts would present 
a case where, under that decision, no damage had accrued to 
the defendant by the overstatement ; as he would have had 
no inducement to redeem the property, if the amount due had 
been stated with the most scrupulous accuracy ; the property 
in controversy being of much less value than the debt secured 
by the mortgage, supposing the amount had been truly stated. 

It is further objected, that the plaintiff cannot maintain the 
action, although he may have been the owner of sundry 
articles taken by the defendant by virtue of a writ of attach- 
ment against the mortgagor ; inasmuch as the articles now 
claimed by the plaintiff were found in possession of the 
debtor and intermingled with various other articles that were 
not morigaged, and which were properly attached as the 
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property of the debtor, and the plaintiff not having pointed 
out the precise articles claimed by him. ‘To a certain extent, 
the principle here relied upon by the defendant has been 
sanctioned by the court. The leading case was Bond v. 
Ward,7 Mass. 123. 'This was followed by Sawyer v. Merrill, 
6 Pick. 478, and Shumway v. Rutter, 8 Pick. 443. The 
principle settled by these cases was, that if the goods of a 
third person in possession of the debtor, and so intermingled 
with the debtor’s goods, that the officer, on due inquiry, can- 
not distinguish them, the owner can maintain no action 
against the officer, until notice, and a demand of his goods 
of the officer, and a refusal by him. All these cases pre- 
sented this point as arising upon one species of property, viz. 
household furniture. They were cases where no difficulty 
existed in pointing out the precise articles claimed, and where 
the omission to do so, as it tended to entrap a public officer 
in the discharge of his duty, might reasonably be held to bar 
his right of action. They were cases where the owner knew 
the precise nature and extent of his claim, and the articles 
owned by him; where he had it in his power to designate _ 
and point out those articles, in distinction from other articles 
to which he made _no claim. And the rules of fair dealing 
may well require, under such circumstances, that the particular 
articles claimed by him be pointed out and demanded, before the 
officer is sued for taking and detaining them. ‘To this extent 
this rule may be a reasonable and proper one; but care must 
be taken not to apply it beyond those cases where such point- 
ing out of specific articles may be reasonably required of the 
party. As it seems to us, the rule should not be applied here. 
The plaintiff held a general mortgage, which in its terms 
covered all the articles on certain premises named in the 
mortgage, with the further provision that the mortgage should 
also embrace ‘all other personal property ’’ which the mort- 
gagor might “put on said premises,” &c. This last provision, _ 
though of no effect to pass subsequently acquired property, 
(10 Met. 481,) might well be supposed by the plaintiff to have 
that effect; and a general claim made by him to all the 
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property, under such mortgage, might not furnish any evi- 
dence of a design to mislead the officer. Under these cir- 
cumstances, we think the plaintiff was guilty of no such 
nonfeasance in not pointing out the articles to which the 
mortgage did attach, and disclaiming all others, as should bar 
him of his right to recover for such of the articles as are now 
shown to belong to him. 
| Exceptions overruled. 


—_—— 


Wivuiam T'Hayer vs. ANDREW C. WHITE. 


A son, who had several times, with his father’s express consent, bought goods of T. 
in the name and on the credit of his father, again bought goods of T. in the name 
of his father, on six months’ credit: T. charged the goods to the father, and im- 
mediately wrote a letter to him, informing him thereof, and stating that he sup- 
posed it was correct, but thought proper to give him notice: The father made no 
reply to this letter. Held, ina suit by T. against the father, for the price of the 
goods, that the jury were warranted in inferring, from the father’s silence, his 
consent to the transaction thus notified to him. Held also, that such consent was 
proof either of an original authority to the son, or of a subsequent affirmance by 
the father, which bound him to pay for the goods. 


Assumpsit for goods sold and delivered. At the trial in the 
court of common pleas, before Wells, C. J. it appeared that 
the goods were delivered to the defendant’s son, who pur- 
chased them in the absence of the defendant; and that they 
were originally charged to the defendant. And there was 
evidence tending to prove that they were so charged by direc- 
tion of the son, and that he, on previous occasions, had pur- 
chased goods of the plaintiff, which the plaintiff charged to 
the defendant, with the defendant’s consent. 

It appeared that after the goods, which were the subject 
of the present suit, were delivered, the following letter was 
immediately written to the defendant, and was shortly after- 
wards delivered to him. ‘Boston, October 29th 1841. Mr. 
A.C. White. This is merely to inform you that your son, Mr. 
A. H. White, of Liverpool, (N. S.) was here September 15th, 
and purchased of me glass ware to the amount of $111-92, 
and of Mr. Thayer. who does business in my store, paper 


° 
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hangings, to the amount of $156:45; all of which he bought 
in your name, on six months’ credit, and the bill made out to 
you. Ihave no doubt but that it is all correct; but still I 
thought it proper for me to inform you of the transaction. 
Yours, &c. John Waldron.” 

To this letter the defendant did not return any answer. 

The judge instructed the jury, (among other things, not 
excepted to,) that if they were satisfied that the defendant 
designedly omitted to answer this letter, with intention of 
having the plaintiff infer, from his silence, that he agreed to 
the transaction, such silence would of itself render him liable 
to the plaintiff; but that, if the omission to answer the letter 
was Owing to carelessness, or any motive other than the design 
above mentioned, the defendant would not be affected by 
such omission ; and that the burden of proving such design 
was upon the plaintiff. 

The jury returned a verdict for the plaintiff, and the 
defendant excepted to said instructions. 

Wheelock, for the defendant. 

D. A. Simmons, for the plaintiff. 

Suaw, C. J. It appears by the bill of exceptions, that the 
only question is, whether the instruction of the court to the 
jury was correct, upon the point of ratification. 'The goods 
were purchased in Boston, by the son of the defendant, in | 
the name and on the credit of the father, both father and son 
residing in Nova Scotia. There was evidence that the goods 
were purchased in the name of the father, and charged to 
him, and that similar purchases had been made before, by the 
son, with the consent of the father. This evidence was left 
to the jury, with directions not excepted to. It seems, there- 
fore, that the credit was originally given to the father, and 
that the son assumed to be authorized, and professed to act in 
the purchase, as the agent of the father. No question, there- 
fore, arises as to the liability of the defendant to pay the 
debt »f another, which would require a written promise. He 
is charged as an original debtor, and if the evidence does not 
prove him to be such debtor, this action cannot be maintained, 
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The question therefore is, whether the defendant was 
bound by the contract thus made on his account by his son. 
The son having professed to be the agent of the defendant, 
and to act as his agent, the rule of law applies, that a subse- 
quent ratification is of equal force with a previous authority. 
The ratification relied on was a letter addressed by Waldron, 
who had made a similar sale, in behalf of himself and the 
plaintiff, to the defendant, and actually delivered to him, 
shortly after the transaction; the sale having been made on 
six months’ credit. 'The manifest object of this letter was, to 
give the defendant notice that these sales had been made on 
his credit, by one assuming to be his agent, and of course 
that the sellers of the goods looked to him for payment; 
expressing a confidence that it was all correct, that is, that the 
son had been duly authorized, but giving the father an oppor- 
tunity to deny it, if it were otherwise. The court instructed 
the jury, that if the defendant designedly omitted to answer 
this letter, with the intention of having the plaintiff infer, 
from his silence, that he had agreed to the transaction, such 
silence would of itself render the defendant liable to the 


plaintiff; but if the omission was owing to carelessness, or 


any other motive than the design aforesaid, the defendant 
would not be affected by his omission; and that the burden 
of proof was on the plaintiff to prove such design. This 


‘charge, we think, was correct, and quite favorable enough to 


the defendant. The sole object, in this part of the case, was 
to prove the authority of the son,to purchase in the name 
and on the credit of his father; and a designed omission to 
answer such a letter of inquiry would be an admission of such 


authority. ‘There may be cases, where a person, receiving 


such a letter from a stranger, would not be reasonably called 
upon to make any answer. But here was a strong call on 
the defendant to make answer, if he intended to disown the 
authority. ‘The assumed agent was his son, a son who had 
exercised a similar authority before, with his consent. He 
was informed of the precise amount of the purchase, and of 
the term of credit, which had several months to run, during 
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which the plaintiff could bring no action. Had the defendant 
immediately disavowed the authority, the plaintiff would 
not only have had a right of action against the son, but might 
have brought such action forthwith, and perhaps secured 
himself without waiting for the expiration of the credit. It 
was therefore a case in which the jury were well warranted 
in inferring the defendant’s consent to the transaction thus 
notified to him, from his silence; and if he did so consent, 
the court were well warranted in saying, that such consent 
was proof, either of an original authority, or of,a subsequent 
affirmance, by which he was bound. | 
Exceptions overruled. 


Matrruew Hunt vs. Joun Mickey. 


By the provisions of the Rey. Sts. c. 146, the rules and regulations, made by the 
commissioners of pilots, approved by the trustees of the Boston Marine Society, 
and published in the newspapers, pursuant to S¢. 1835, c. 149, § 4, remained in 
force, with all the authority of law, after that statute was repealed by the S¢é. of 
February 20th 1836. 

Under the Rev. Sts. ec. 32, and the fifth rule of the commissioners of pilots, made on 
the 16th of April 1835, and approved and published, as required by S¢. 1835, 
c. 149, § 4, the owner of a vessel, as well as the master, was liable to pay pilotage 
fees to a pilot who duly offered to pilot the vessel into Boston harbor. 


THis was an action of debt, brought by a pilot for the 
harbor of Boston, to recover his fees for offering to pilot the 
British schooner Catharine, owned by the defendant, into 
Boston harbor, on the Ist of June 1844. 

At the trial in the court of common pleas, before Ward, J. 
it was in evidence that on the Ist of June 1844, the plaintiff — 
hailed the said schooner, of which John Ellinwood was 


master, (the defendant being then on board,) outside of a line _ 


from Nahant Head to the Outer Graves, and offered to pilot 
her in, and that the offer was refused. The defendant 
then objected, that the action should have been brought 
against the master, and could not be maintained against the 
defendant. | | 

The officer who served the writ was called as a witness for — 
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the plaintiff, and he testified that the writ was originally 
against Ellinwood, the master, and that, when he went to 
serve it on board said schooner, he saw there the defendant, 
who said he was the owner of the schooner Catharine, and 
that ‘the master had nothing to do with it;” that he ‘the 
defendant) was the man who should be sued; and that the 
writ was therefore, at his request, altered by the plaintiff, and 
was served on the defendant. 

The plaintiff gave in evidence his commission as pilot; and 
also the rules.and regulations of the commissioners of pilots, 
made on the 16th of April 1835, approved by the trustees of 
the Boston Marine Society (as appeared by the records of said 
society) on the 17th of said April, and published one week in 
two Boston newspapers, pursuant to St. 1835, ¢«. 149. The 
fifth of these rules was, “if any branch pilot of the harbor of 
Boston offers himself to any vessel liable to take a pilot, 
outside of a line drawn from Harding’s Rocks to the outward 
Graves, and from there to Nahant Head, if inward bound, and 
the master of the vessel should refuse to take such pilot on 
board, the master and owners of said vessel, or either of them, 
shall incur and be liable to the penalty of the amount of 
pilotage said vessel would pay, for the benefit of the pilot so 
offering himself, if he be the complainant.”” The defendant 
objected to these rules and regulations, on the ground that 
they had not been approved by said trustees, nor reénacted 
by said commissioners, since the revised statutes went into 
operation, and before the commencement of this action. 

The records of the Boston Marine Society were introduced, 
upon the call of the defendant, and upon inspection thereof, 
it did not appear of record, that the rules and regulations of 
the commissioners of pilots had been approved, by the trus- 
tees of said society, between the time when the revised 
statutes went into operation, and the commencement of this 
action ; but the plaintiff introduced parol evidence tending to 
show such approval. It appeared by said records, that such 
approval of said rules and regulations had been made and 
recorded since this action was brought, viz. in November 1844, 
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It was also in evidence that other rules had been enacted 
by the commissioners of pilots, subsequently to the passing 
of the revised statutes, and had been approved by said trus- 
tees, and that the records of the commissioners of pilots were 
always kept in a desk to which said trustees had access, and 
that they could and did examine them, as often as they 
wished. It did not appear, however, from the records of the 
Boston Marine Society, or of the commissioners for pilots, 
that any exhibition of the doings of the commissioners had 
ever been made to said society. But there was parol evidence 
tending to show such exhibition. 'There was also evidence 
of the due publication of the commissioners’ rules. 

The defendant asked the judge to rule, that this action 
could not be maintained (if at all) against the owner, but 
should have been brought against the master; but the judge 
ruled that, on the facts in this case, it could be maintained 
against the owner. 

The defendant also asked the court to rule that the regula- 
tions adopted by the commissioners of pilots, before the 
revised statutes went into operation, had no validity after 
those statutes were in operation, until they had been again 
approved, as of record, by the trustees of the Boston Mariue 
Society ; and that they had no force after the passage of the 
revised statutes, until reénacted by the commissioners of 
pilots. But the court ruled against the defendant on all the 
aforesaid points, and the jury returned a verdict for the plain- 
tiff. The defendant filed exceptions to the judge’s rulings. 

Wheelock, for the defendant. 1. By the common law, the 
owner of a vessel is not liable to pay pilotage fees, on refus- 
ing a pilot’s services. And the Rev. Sts. c. 32, $ 12, on 
which this action is brought, and on which alone it can be 
supported, makes the master liable on such refusal, and the 
master only. In the ports of New Bedford and Fairhaven, 
and in these only, is the owner made lable, by $ 39. 

The language of the defendant, when the officer went to 
serve th2 writ on the master, does not estop him to object 
that the action cannot be maintained against himself. The 


tis 
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law was not altered by what the defendant then said. And 
the cases, in which parties have been estopped by misrepresen- 
tation and concealment, are not applicable to this case. 

2. The commissioners’ fifth rule, by which they undertake 
to render the owner liable, when the Rev. Sts. c. 32, $ 12, 
have made only the master liable, is an excess of their 
authority. This is a matter of law, and not of regulation 
merely ; and the statutes on the subject give them no such 


_ authority as they have assumed. See Sts. 1829, ¢. 2,$ 3; 


1835, c. 149, $ 4; 1783, c. 13, $$ 5, 6; Rev. Sts. c. 32, 
$$ 27,34. 5 Met. 421. 

3. But, admitting the authority of the commissioners, yet 
they had not, after the revised statutes took effect, and before 
this suit was brought, reéstablished their rules and regula- 
tions, and obtained the approval of them by the trustees of 
the Boston Marine Society. The St. of 1835, c. 149, under 
which those rules were made, was repealed at the same time 
when the revised statutes came into operation, (Rev. Sts. 
p- 834 ;) and the rules fell with the law on which they rested. 
The Rev. Sts. c. 32, $ 21, authorized the commissioners to 


make new regulations, and they might have availed them- 


selves of that authority. 

4. Parol evidence should not have been admitted of the 
approval of the commissioners’ rules, by the trustees of the 
Boston Marine Society, after the revised statutes took effect. 

D. A. Simmons, for the plaintiff. 1. Ship owners are 
liable, at common law, for pilotage fees, and the statutes give 
a cumulative remedy against masters. Abbott on Ship. Part 
Il. c. 5. Dunlap’s Adm. Pract. 497. Hobart v. Drogan, 
10 Pet. 108. Yates v. Brown, 8 Pick. 23. Heridia v. 
Ayres, 12 Pick. 334. In Martin v. Hilton, 9 Met. 378, 
Hubbard, J. says, “‘the master of a vessel, who neglects or 
refuses to take a pilot on board his vessel, where provision is 
made for the receiving of pilots, exposes his owners to 
respond for the damages which may follow from such neglect 
or refusal.’’ 

The defendant’s statement, when the officer went to serve 
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the writ on the master, was such a fraud as operates to estop 
him from denying his liability. Besides; as the defendant 
was on board when the plaintiff offered his services, the jury 
might lawfully infer that he was master for the time being. 

2. The Sts. of 1829, c. 2, and 1835, c. 149, gave as full 
authority to the commissioners of pilots, as is given them by 
Rev. Sts. c. 32; and their fifth rule (which only is in ques- 
tion) was fully authorized by those statutes. 

3. The act of February 20th 1836, (Rev. Sts. pp. 813-834, ) 
which repealed the old statutes, contains provisions which 
prevented the effect which the defendant ascribes to the 
repeal. It was the intention of the legislature that there 
should be no time during which the regulations for pilotage 
should be inoperative ; and that intention is secured by $ 3 
of the repealing act, and Rev. Sts. c. 146. By Rev. Sts. 
c, 32, § 21, the commissioners were authorized to “alter or 
amend any of the existing regulations for the pilotage of the 
harbor of Boston.” ‘This provision supposes that, when the 
revised statutes should come into operation, there would be 
some rules and regulations in existence, and that they would 
not be destroyed at the moment those statutes should take 
effect, and the previous statutes be repealed. 

4. No statute requires that the approval of the commis- 
sioners’ rules should appear on the records of the Boston 
Marine Society, or on any other records. 

SHaw, C.J. This was an action to recover fees due to the 
plaintiff for pilotage ; it appearing that the vessel was a British 
vessel, and that the plaintiff offered his services, beyond the 
line fixed by the Rev. Sts. c. 32, § 24, for that purpose. By 
law, such offer entitled the pilot to his fees, (Rev. Sts. c. 32, 
§ 12;) and the chief question in this case is, whether the 
action is rightly brought against the owner, and whether + 
should not have been brought against the master. 

It was in evidence that the suit was at first commenced 
against the master; but the defendant, being present when 
the writ was about to be served, stated that he was owner of 
the vessel; that if any body was liable, it was he; that the 
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suit ought to be brought against him; and that the writ was 
accordingly altered. Whether, if the owner was not otherwise 
liable, he would be estopped, upon these facts, to deny his 
liability, we give no opinion. 

It was contended, on the part of the defendant, that the 
owner is made liable for the fees of pilotage only by force of 
the rules and regulations adopted by the commissioners of 
pilots, and approved by the trustees of the Boston Marine 
Society, in April 1835, and that these regulations were not 
in force, because they were not reénacted after the adoption 
of the revised statutes, and the concurrent repeal of the act 
(St. 1835, c. 149) under which those regulations were made. 
Some evidence was offered to show that these regulations 
had been renewed in due form, after the revised statutes went 
into operation ; and it was in proof that they were so renewed, 
for greater caution, in due form, after the commencement of 
this action; but we lay no stress upon this proof. 

1. In the first place, it is obvious that if this were a good 
defence by the owner, it would be equally good in an action 
against the master ; for it is by these rules and regulations that 


either the one or the other is made expressly lable for fees, 
- where service is offered, but not actually performed. And 


further; if the law simply declared a right of the pilot to 
fees, without also declaring who should be liable for them, 
leaving that to implication, we should incline to believe that, 
by analogy to other maritime employments and services, 
both the owner and master would be respectively lable ; the 
owner as the party benefited by the service, and the master 
as the party making the contract. , 

2. But we think it is not left to implication. It is provided 
in terms, by the rules and regulations of the commissioners 
for pilots, and duly approved by the trustees of the Boston 
Marine Society, and recorded and published, not only what 
the rate of fees shall be, but it is further provided (art. 5) that 
in case of a seasonable offer of a pilot to an inward bound 
vessel, and a refusal, the master and owners of said vessel, or 
either of them, shall be liable. It is objected, however, that 
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the rules and regulations, which, by St. 1835, c. 149, were 
declared to have the force of law, are not in force, because 
they were not reénacted by the commissioners, after the 
revised statutes went into operation. But we do not so under- 
stand the revised statutes. It is true that the former pilotage 
act was repealed, together with all the former statutes; but 
it was with many saving provisions. ‘The repealing act 
(c. 146, $ 5) provided that no such repeal should affect ‘“ any 
act done.” ‘The establishment of the regulations was an act 
done, and therefore not affected. But the whole tenor and 
effect of these acts was to revise and modify subsisting laws, 
substituting the new for the old, and preserving every thing 
as it was before, except where it was specially altered. All 
officers were to continue, and all things to remain statu quo ; 
although the acts providing for their appointment were in 
terms repealed. So, all acts and parts of acts were to remain 
in force, until the corresponding provisions of the revised 
statutes took effect. The act establishing this court, and all 
other courts in the Commonwealth, was in like manner 
repealed; but it has never been supposed, we believe, that all 
the rules made by courts for the regulation of their practice, 


became inoperative and void. Such an opinion would lead to ~ 


alarming consequences, the extent of which it is not easy 
to see. 

But we think the true view of the case is this; that taking 
the provisions all together, although, in terms, the former 
statutes were repeaied, it was, in legal effect, only a repeal of 
such parts of the preéxisting acts as were repugnant to the 
acts substituted for them; upon the principle that when @ 
second statute, in the affirmative, is made in the same terms 
with a former one, both constitute but one law, taking effect 
from the earlier statute. 

The repealing act was passed February 20th 1836, before 
the revised statutes went into operation, and to take effect at 
the same time. Section 3 provides that the repeal shall take 


effect from and after April 30th 1836, but with all the excep-— 


tions and limitations in that behalf expressed in the Rev. Sts. 
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ce. 146. Referring to $ 3 of that chapter, we find it is 
provided that “all acts and parts of acts, the subjects whereof 
are revised and reénacted in the revised statutes, or which 
are repugnant to the provisions therein contained, shall be 
repealed,” &c. The result is, that where the new law is 
repugnant, so far, and no farther, it repeals the old; if the new 
law is the same, the old remains in force, until the new comes 
into operation, and eo imstanti the new law replaces the old, 
to the same effect as if there had been no formal change of 
the one for the other. 

The court are therefore of opinion that the rules and regu- 
lations of the commissioners of pilots remained in force after 
the adoption of the revised statutes, and notwithstanding the 
formal repeal of the St. of 1835, until altered, modified or 
repealed by some subsequent act of the legislature or of the 
comniissioners; that the owner was liable to the plaintiff for 
the pilotage fees; and that the directions of the court below, 
in these respects, were right. 


Exceptions overruled 


Epwarp Lams vs. Joun W. Crarts. 


C., whose business was that of collecting rough tallow and preparing it for market, 
made an oral agreement with L. to furnish him with a certain quantity of tallow, 
of good quality and color, at a certain price per pound, and to deliver it at a cer- 
tain place, and afterwards furnished and delivered the specified quantity, and made 
and signed bills of parcels in which the article was denominated “ tallow,” with- 
‘out other description or designation: L. accepted the tallow, and paid the agreed 
price for it. Held, that the agreement was within the statute of frauds, and 
that L. could not recover for a breach of warranty, made by C. at the time of the 
agreement, that the tallow should be of good quality and color. Held also, that 
if the delivery of the tallow by C. and the acceptance and payment by L. were to 
be regarded as constituting one entire contract of sale, yet there was no contract 
of warranty, because the bill of parcels, which was the only written memorandum 
signed by C, specified none, and contained no description or denomination, from 
which a warranty could be inferred. 


Suaw, C. J. This action is brought to recover damages 
for an alleged breach of warranty upon the sale ef one 
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hundred casks of tallow by the defendant to the plaintiff, 
and shipped to London. There are several sets of counts, 
some founded upon a warranty entered into upon an exec- 
utory contract to sell the tallow, and another set on the 
alleged warranty, upon an actual sale of the same quantity. 

The facts, about which there is no controversy, or none of 
any importance, are, that in October 1844, the plaintiff 
applied to the defendant, whose employment was that of col- 
lecting rough tallow and preparing it for market, to purchase 
one hundred casks of tallow, of good quality and color, to 
ship to London; that the defendant said he knew what the 
plaintiff wanted, and could furnish such an article, hut was 
doubtful whether he could furnish the required quantity 
within the time limited. The negotiation resulted in an 
agreement, the one to furnish and the other to take, at a fixed 
price per pound, fifty casks absolutely, and fifty more, if the 
defendant could get them ready, or such portion of them as 
he could get ready, to be delivered at the vessel or vessels 
designated by the plaintiff. They were subsequently de- 
livered on board of two vessels, and two separate bills of 
parcels were made and signed by the defendant, in which the 
article was described as “ tallow,’’? without other description or 
designation, and the quantity was paid for by the plaintiff. 

It would be very questionable from the evidence, which is 
fully reported with a view to sustain a motion for a new trial, 
whether any agreement was made, on the part of the defendant, 
that the tallow to be sold should be of any particular quality, 
and especially whether the tallow to be furnished should be 
suitable for the manufacture of candles, which was the war- 
ranty set forth in several of the counts, and apparently much 
relied on. But we have not thought it necessary to give an 
opinion upon that point, for reasons which will be obvious. 

The defendant relied upon the provision in the statute of 
frauds, that so far as the warranty in question was alleged to 
arise upon the executory agreement to sell, it could not be 
enforced, because not reduced to writing. Upon this point, 
the court directed the jury, avowedly for the purposes of the 
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trial, and to enable the plaintiff to show what case he could 
make upon the evidence, that although this was an executory 
contract to deliver goods at a future time, it was not within 
the statute. And the plaintiff obtained a verdict. 

This statute (Rev. Sts. c. 74, $ 4,) provides, that ‘‘ no con- 


tract for the sale of any goods, wares or merchandize, for the 


price of fifty dollars or more, shall be good or valid, unless 
some note or memorandum in writing of the bargain be made 
and signed by the party to be charged thereby, or by some 
person by him thereto lawfully authorized.” The contract 
in this case is precisely within the terms of the statute; it 
was complete and finished for fifty casks certain, and as much 
more as the defendant could get ready; and the price and 
terms of payment were fixed, and nothing remained to be 


_ done but to deliver on one side, and pay on the other. ‘The 


a 


proof of warranty, by description, if available at all, was of a 
Warranty upon an executory contract, full in all its parts; 
but being by parol, it is declared by the statute to be void. 
Supposing the contract to end there, as a complete executory 
contract, it is within the statute, and not valid, because there 
Was no memorandum thereof signed by the defendant. 

If the subsequent delivery of the hundred casks of tallow, 
and acceptance of, and payment for the same, and the bills of 
parcels then executed and delivered by the defendant, are 
relied upon, as constituting one entire contract of sale, there 
is then no contract of warranty ; because the bill of parcels, 


the only memorandum in writing signed by defendant, 


specifies none, and because it contains no description or 
denomination of tallow of any particular kind or quality, 
from which, according to the recent cases, a contract of war- 
ranty may be inferred. Bradford v. Manly, 13 Mass. 139, 
flastings v. Lovering, 2 Pick. 214. It seems precisely 


_ within the authority of the case of Whitwell v. Wyer, 11 
Mass. 6. There was no legal or competent evidence, derived 


from the executory parol agreement, which could ingraft, 


upon the executed contract of sale, a warranty, of which 


there is no evidence, and no intimation given at the time of 
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the delivery, and the giving and acceptance of the bill of 
parcels. If such a warranty was intended, especially if it 
was intended to warrant the tallow as fit for making candles, 
it should have been inserted in the bill of parcels, at least by 
way of description, indicating the species of tallow intended 
by the parties. 

It was intimated, but not pressed, that this case was not 
within the statute of frauds, because the tallow was to be 
prepared or manufactured. But we think it very clear that 
this objection cannot prevail. The distinction, we believe, 
is now well understood. When a person stipulates for the 
future sale of articles, which he is habitually making, and 
which, at the time, are not made or finished, it is essentially 
a contract of sale, and not a contract for labor; otherwise, 
when the article is made pursuant to the agreement. Grard- 
ner v. Joy, 9 Met. 177. Spencer v. Cone, 1 Met. 283. 
Mixer v. Howarth, 21 Pick. 205. Garbutt v. Watson, 
5 Barn. & Ald. 613, and 1 Dowl. & Ryl. 219. 

The contract between these parties was essentially a con- 
tract by the defendant to sell and deliver tallow to the plain- 
tiff, upon terms agreed, and a contract of work and labor in 
collecting rough tallow, and preparing it for market for the 
defendant. 

Verdict set aside, and plaintiff nonsutt. 

Brigham, for the plaintiff. 

Crowninshield, for the defendant. 


| 


Joun W. Means & others vs. CatHanine Weuxes & others. 


The S¢. of 1841, c. 20, makes the evidence of cohabitation by a ‘man and woman, as 


married persons, competent evidence of their marriage, as well on the trial of a 


writ of right, when it is necessary to prove the fact of the demandants’ marriage, — 


as in other hearings before a court. 


A.and §., his wife, and B. and C., who was alleged to be his wife, joined in a writ of © 


right, demanding certain lands in right of the wives: On the trial, the marriage 
of B. and C was not proved, and they were permitted, on their motion, to become 
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nonsuit, and A. and S. obtained a verdict for S.’s portion of the demanded premises, 
Held, that the nonsuit was rightly permitted. 

A writ of right, in which the demandant counts on the seizin of D., may be amended 
by counting on the seizin of E., who was last seized, and from whom the estate 
deszended to the demandant. 

When part of the heirs enter on land that descends to them, their entry is pre- 
sumed to be according to their legal title, and it enures to the benefit of all, so 
that all are seized, unless those who enter claim adversely, and oust the others. 

THis was a writ of right, brought by John W. Means and 
Sophia R. Means, his wife, and William B. Cushing and Cath- 
rine E. Cushing, his wife, and the action was commenced on 
‘the 10th of October 1845. The first count demanded of the 
tenants two undivided seventy second parts of a messuage 
aud appurtenances, situate on Union Street in Boston, which 
the demandants claimed in equal portions, as the right and 
inheritance of the said Sophia R. and Catharine E., alleging 
that, within forty years last past, William Eustis, the great 
uncle of said Sophia R. and Catharine E., was seized of 
the demanded premises, in his demesne as of fee, &c. and 
that from said Eustis, for that he died without issue, the right 
to two seventy second parts of said premises descended to 

Benjamin Welles, as the son of Catharine Welles, widow of 

Ebenezer Welles, and sister of said Eustis; that the heirs 

of said Eustis were two brothers, and the heirs of two sisters, 

of whom said Catharine Welles was one; that the heirs of 
said Catharine Welles, at the time of the decease of said 

Eustis, were nine children, including the said Benjamin 

Welles ; that from said Benjamin the said two seventy second 

parts of said demanded premises descended to the said Sophia 

R. and Catharine E., as the only children and heirs at law of 

the said Benjamin; and that the tenants had deforced the 

demandants. ‘The demandants further alleged, that on the 
3lst day of December 1839, and before that time, and since, 

and until the commencement of this suit, the said Sophia R. 

and Catharine E. were married women. 

The second count demanded of the tenants two undivided 
two hundred and forty second parts of a messuage and ap- 


_ purtenances, situate on Portland Street in Boston, which they 
- claimed as the right and inheritance of the said Sophia R 
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and Catharine E., alleging that, within forty years, Catharine 
Welles, widow of Ebenezer Welles, and grandmother of the 
said Sophia R. and Catharine E., was seized of one undivided 
eleventh part of the aforesaid tenements and appurtenances, 
in her demesne as of fee, &c. and that from said Catharine 
Welles the right to two undivided two hundred and forty 
second parts of said tenements and appurtenances descended 
to Benjamin Welles, one of the eleven children of the said 
Catharine Welles, and from said Benjamin the said right to 
his share descended to the said Sophia R. and Catharine E., 
his only children and heirs at law, and whereof the tenants 
had deforced them. It was also alleged, as in the first count, 
that the said Sophia R. and Catharine E., before and on the 
31st day of December 1839, and until the commencement of 
this action, were married women. 


At the trial before Wilde, J. it was admitted that Ebenezer 


Welles died seized of a certain estate situate on Portland — 


Street, as described in the demandants’ writ, in the year 1812, 
leaving a widow, Catharine Welles, and eleven children, six 
sons, (one of whom, Benjamin, was the father of the female 
demandants,) and five daughters, who are the tenants in the 
present suit; that said Benjamin Welles, father of said 


demandants, conveyed to his mother, Catharine Welles, in ~ 


1816, all his right, title and interest in said estate, being one 
undivided eleventh part thereof; that said Catharine Welles 


in 1837. 
The demandants, to maintain their action, called two wit- 


nesses to prove that said Sophia R. and Catharine EK. were © 
married women on the 31st of December 1839. 'These 
witnesses testified, that John W. Means and said Sophia R. — 


cohabited together as man and wife, in 1837, but that neither 
of the witnesses was present at their marriage. They also 
testified that said Catharine E. was married, in 1837, to one 
Hastings, who was still alive; but the counsel for the 


demandants offered no evidence of a dissolution of that mar- 


riage, or the formation of another marriage contract with said 


| 
! 
| 
| 
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died intestate, in 1818; and that said Benjamin Welles died — 
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William B. Cushing, other than the fact of cohabitation. To 
all this testimony the counsel for the tenants objected. 

The judge ruled that the evidence of the marriage of Jchn 
W. Means and said Sophia R. was sufficient, but that the 
evidence of the marriage of William B. Cushing and said 
Catharine E. was not sufficient; whereupon the counsel for 
the demandants moved for leave to become nonsuit as to said 
Cushing and Catharine E. The tenants’ counsel objected, 
on the ground that, in a writ of right, the demandant cannot 
discontinue the action, but that judgment must be rendered 
either for the demandant or tenant. The judge ruled that a 
nonsuit might be entered, as moved for, and it was entered 
accordingly. 

It was also admitted, that said William Eustis died in Feb- 
ruary 1825, intestate and without issue; that a fourth part 
of his estate descended to the children of his deceased sister, 
the aforesaid Catharine Welles, by right of representation ; 
that the aforesaid Benjamin Welles was never in actual pos- 
session of the demanded premises, but that the tenants have 
been in possession of the estate in Portland Street since 1818, 


and of the estate in Union Street since the death of said 


William Eustis, by receiving the rents and profits of the same. 
It was also admitted, that two of the other sons of said 
Catharine Welles were dead; but no evidence was offered to 
show when or where they died, whether intestate and with- 
out issue, or not. 

Upon the foregoing evidence and admissions, the counsel 
for the tenants moved for judgment, for the following reasons: 
“Ist. Because there was no evidence of the demandants’ 
marriage on the 3lst day of December 1839, and conse- 
quently there was no disability by which this writ can be 
maintained, pursuant to the Rev. Sts. ¢«. 101, $$ 51, 52. 
2d. Because the demandants count on the seizin of their 
grandmother and grand uncle, when, in fact, their father, 
Benjamin Wells, lived nineteen years after the death of the 
grandmother, and twelve years after the death of the uncle ; 
consequently, they do not make themselves heirs to the 
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person last seized, and therefore cannot maintain their writ 
of right. 3d. If the court permit the demandants to amend 
their writ, and count on the seizin of Benjamin Welles, their 
father, the evidence does not support the allegation; for he 
was not seized of either of the estates claimed in the writ, 
and therefore they cannot maintain their writ of right.” 

The judge permitted the counts to be amended, by declar- 
ing on the seizin of Benjamin Welles. And he instructed 
the jury, that the evidence that John W. Means and the said 
Sophia R. lived together as man and wife, was prima facie 
evidence, from which the jury might infer that they had 
been before married. He also instructed the jury «nat ti.is 
action might be maintained on the amended declaration, 
counting on the seizin of Benjamin Welles, the demandants’ 
father; there being no evidence of his being disseized after 
the death of his mother, or that he had been ousted by the 
tenants; and that the entry of one of several heirs gives a 
seizin to the other heirs, unless the party entering claims 
adversely to the other heirs. 

A verdict was taken for John W. Means and Sophia R. 
Means, for one eighty eighth part of the Union Street estate, 
and one two hundred and forty second part of the Portland 
Street estate, subject to the opinion of the whole court upon 
the rulings and instructions of the judge. 

Sparhawk, for the tenants. 

F'. W. Sawyer, for the demandants. 

Hvussarp, J. It was contended that there was no dis- 
ability on the part of Sophia R. Means and Catharine E. 
Cushing, two of the demandants, to prosecute their suit prior 
to January Ist 1840, on the ground that there was no legal 
evidence of their marriage, at and prior to that time, to John 
W. Means and William B. Cushing, the other two demand- 
ants, who sue in right of their respective wives. | 

In regard to William B. Cushing and Catharine E. Cushing, 
the ruling of the judge, at the trial, as to the sufficiency of 
_ the evidence to prove their marriage, was not objected to; 
but as to the proof to support the marriage of Sophia R. 


e 
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Means, it was argued that mere cohabitation was not a species 
of evidence, sufficient for that purpose, to sustain a writ of 
right. But we are aware of no distinction, as to the amount 
of proof necessary to establish a marriage in any one case 
more than another, where marriage is a fact to be proved in 
order to sustain an action. Ina suit against a man for sup- 
plies furnished to a person alleged to be his wife, his admis- 
sions are evidence of the fact of marriage, as well as other 
acts. But where a person is plaintiff, and seeks to establish 
the proof of his marriage, he must do it by satisfactory evi- 
dence, whatever is the nature of his action, and his admissions 
will not be received in proof of it. In the present case, the 
cohabitation of John W. Means and Sophia R. Means, as man 
and wife, was proved as existing in 1837; and this was suffi- 
cient to warrant the jury to infer their previous marriage. 
The provision in S¢. 1840, c. 84, that on the hearing of an 
application for divorce, evidence of cohabitation of the parties, 
as married persons, should be received as competent evidence 
for consideration whether a marriage existed or not, was ex- 
tended, by St. 1841, c. 20, ‘‘to all cases where it shall become 


necessary to prove the fact of marriage, in any hearing before 


any court in this Commonwealth.’”’ And before these stat- 
utes, a marriage might be presumed from long cohabitation. 
Inhabitants of Newburyport v. Inhabitants of Boothbay, 
9 Mass. 414. Hammick v. Bronson, 5 Day, 290. 

On the motion to discontinue, as against Cushing and wife, 
the tenants objected that it ought not to be granted, but that 
they were entitled to a verdict and judgment against them ; 
and they relied on Haskell v. Whitney, 12 Mass. 47; and 
Locke v. Wood, 16 Mass. 317. In the first of those cases, 
the parties had agreed to refer the action and all demands ; 
after which the plaintiff moved for leave to discontinue. 
The court held that the agreement to refer, being entered on 
the docket, was not a mere agreement in pais, but was a 
vested right in the defendant to proceed, if he should see fit, 
agreeably to the forms of the rule, and that the plaintiff could 
not afterwards become nonsuit, or discontinue, without the 
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consent of the defendant. In the other case, after a verdict 
was returned, but before it was recorded, the plaintiff moved 
for leave to discontinue ; but the court refused to grant it, as 
it might be dangerous to establish such a precedent. ‘hose 
cases proceeded on the ground of a right obtained by the 
defendant, of which the plaintiff cannot, at his own pleasure, 
deprive him. And for a like reason it is provided in the Rev. 
Sts. c. 96, $ 24, that “after a demand is filed in set-off, the 
plaintiff shall not be allowed to discontinue his action, unless 
by consent of the defendant.’’ But it is held by the court, 
that where a discontinuance is not a matter of right, it may 
be granted by the court on motion, and on cause shown ; and 
this has been the state of the law for a long period, both in 
England and in this country. Com. Dig. Pleader, W. 5. 
Philips v. Echard, Cro. Jac. 35. The leave to discontinue, 
in the present case, was within the discretion of the presid- 
ing judge; and we cannot doubt, upon the facts proved, but 
that it was rightly exercised. See Stearns on Real Actions, 
(1st ed.) 81. 

An objection was also taken, that the demandants counted 
on the seizin of their grandmother or grand uncle, and not on 
that of their father, who survived them; and therefore they 
did not make themselves heirs of the person last seized. On 
leave being given to amend their writ, which was objected 
to, they counted on the seizin of their father. That a writ 
of right may be amended is settled by the cases of Holmes v. 
Holmes, 2 Pick. 23, and Overseers of the Poor of Boston v. 
Otis, 20 Pick. 38. 

In the present case, there is no evidence tending to show 
an ouster by the tenants. They entered as heirs of the per- 
son last seized, and their entry is presumed to be according 
to their legal title; so that the entry of one enures for the 
benefit of all the heirs. Shumway v. Holbrook, 1 Pick. 114. 

Barnard v. Pope, 14 Mass. 438. Marcy v. Marcy, 6 Met. 
371. The demandant Sophia R. Means, then, was actually 
seized of the demanded premises, within the authority of 
these cases ; and being under coverture at the time when the 
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statute bar to the prosecution of a writ of right (Rev. Sts. 

ce. 101, $$ 51, 52,) went into effect, her husband and herself 

are at liberty now to maintain this action in her right. 
Judgment on the verdict. 


Henry Grew & others vs. Anprews Breep & others. 


A chose in action is subject to sequestration to compel the payment of money under 
a decree of a court of equity. 

An insurance company, that owned stock in a bank, was made party to a bill in 
equity, under Rev. Sts. c. 36, § 31, which render the holders of stock in a bank, 
when its charter expires, liable for the payment of all its bills, and was ordered, 
by a decree of the court, to pay a certain sum for the benefit of the holders of 
unpaid bills, and an execution was issued against the company, which was re- 
turned unsatisfied : The plaintiffs in said bill afterwards filed another bill, alleg- 
ing therein that the only property of said company was a promissory note for a 
large amount, payable to its own order; that the company had placed said note 
in the hands of S. and B. for safe keeping, to remain the property of the company 
until the suit by said first bill should be determined; that the plaintiffs were 
remediless, inasmuch as the company had no property on which an execution 
could be levied; that the company refused to indorse the note to the plaintiffs, 
and that S.and B. refused to do what was equitable and just towards the plaintiffs, 
and to enforce payment of the note by the makers; and praying that the afore- 
said decree against the company might be enforced, and that the maker of the 
note might be decreed to pay to the plaintiffs the amount due from said company, 
on said decree; and also praying such further relief as the court might deem 
meet. Held, on demurrer, that the second bill was maintainable. 


Tuts was a bill in equity, brought by Henry Grew, David 
P. Stone and William D. Waters, and also by Charles P. 
Curtis and Benjamin R. Curtis, (who joined as plaintiffs, as 
they were solicitors named in a certain decree set forth in the 
bill,) as well in their own behalf as in behalf of all who were 
admitted as parties complainant in a bill in equity heretofore 
filed by said Grew against Andrews Breed and others, stock- 
holders in the Nahant Bank. See 10 Met. 569. The bill 
alleged that said Grew, on the 6th of February 1841, filed 
the abovementioned bill in equity, as well on his own behalf 
as on behalf of all other persons and bodies corporate, holders 
and bearers of bills issued by the President, Directors and Com- 
pany of the Nahant Bank, and which remained unpaid at the 
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time of filing said bill, against the holders of stock in said 
bank, when its charter expired; among which stockholders, 
parties defendant to said bill, were the Union Fire and Marine 
Insurance Company of Lynn, defendants in the present bill: 
That after the filing of the aforesaid bill, the present plain- 
tiffs were informed that said insurance company had appointed 
Andrews Breed and Jonathan Bacheller (defendants in the 
present bill) a committee to dispose of its property and dis- 
tribute the same by paying it. to the stockholders of said 
company, without making provision for the claims of the bill 
holders aforesaid ; and that said Grew, by his solicitors, C. P. 
Curtis and B. R. Curtis aforesaid, addressed a letter to said 
Breed and Bacheller, in February 1841, informing them that 
a bill in equity had been filed against the stockholders of said 
bank, and, among others, against said insurance company, 
and that, unless said solicitors should receive satisfactory 
assurance, without delay, that the interest of said bill holders 
should be provided for and secured by said company, before 
its property should be put beyond the reach of its creditors, a 
bill in equity would be filed against said company, in order to 
protect the interest of said bill holders, praying that the prop- 
erty of said company might be placed in the hands of receiv- 
ers, where it would be safe, to await the claims of said bill 
holders: That thereupon an adjourned meeting of the stock- 
holders of said insurance company was held, at which it was. 
voted, “that the vote passed at the last meeting, providing 
for » distribution of the property of the company, consisting 
of the notes of Mr. Andrews Breed, be rescinded; and that 
said notes or note be deposited in the hands of J. C. Stickney 
and Jonathan Bacheller, for safe keeping, to remain the prop- 
erty of the company, and not to be distributed among the 
stockholders thereof, till after the suit of the holders of 
Nahant Bank bills against the stockholders of said bank shall 
be determined :”’ That said solicitors were informed, by said 
Stickney and Bacheller, of the proceedings of said meeting, 
and that a promissory note, signed by said Breed, had been 
put into their hands, and that they would hold the same, as 


MARCH TERM 1847. 365 


Grew & others v. Breed & others. 


directed by the vote aforesaid: That the said note was dated 
February 5th 1841, signed by said Andrews Breed, and pay- 
able to the order of said insurance company, for the sum of 
$18,050, one third part to be paid in six months, one third 
part in twelve months, and one third part in eighteen months 
from the date, with interest on the last third part, after twelve 
months: That said insurance company appeared and answered 
to said bill, filed by said Grew against the stockholders of 
said bank, which was prosecuted to a hearing and _ final 
decree; and it was thereupon decreed by the court that the 
said insurance company should pay unto the aforesaid Charles 
P. Curtis and Benjamin R. Curtis, solicitors as aforesaid, who 
were thereby authorized to receive the same, the sum of 
$4465-84; and in case said company should refuse or neglect 
to pay the sum aforesaid, that then an execution should 
issue for the aforesaid sum, in favor of said Charles P. Curtis 
and Benjamin R. Curtis, in their said capacity: That said 
Breed is solvent, and always has been, since the date of said 
note, and able to pay the amount thereof: That an execution, 
in favor of said solicitors, against said insurance company, for 
the sum so as aforesaid decreed to be paid by said company, 
was duly issued, directed to the ,sheriff of the county of 
Essex, who demanded of the president and secretary of said 
company to deliver or disclose to him goods, chattels or lands 
of said company, which they, and each of them, refused to 
do, and said execution was returned unsatisfied; so that the 
plaintiffs, and all others interested in the aforesaid decree, are 
remediless, inasmuch as said company have no property on 
which an execution can be levied. 

The bill further alleged, that the said Andrews Breed had 
purchased the greater part of the stock of the said insurance 
company, and that the aforesaid note, given by him, being 
payable to the order of said company, could not be enforced, 
without its being indorsed, so as to give said solicitors power 
to sue thereon in a court of law; that said company refused to 
indorse ; and that said Stickney and Bacheller, confederating 
with said Breed and other persons, refused to execute the 
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trusts conferred upon them as aforesaid, and to enforce said 
Breed to pay said note, although the plaintiffs had requested 
them, and each of them, before this suit was commenced, to © 
act towards the plaintiffs in such way as is equitable and just, 
and is now prayed: That the defendants, or some of them, 
had possession of the books, papers or memoranda of said 
insurance company, wherein the aforesaid vote of said com- 
pany is duly recorded; and that said note was in the hands 
and possession of said Stickney and Bacheller. 

The prayer of the bill was, that the several defendants 
might make full and true answers, on oath, to divers inter- 
rogatories, which were appended to the bill; that the above ~ 
mentioned decree might be enforced against the said insur- 
ance company ; that the aforesaid trusts might be executed by 
said Stickney and Bacheller; and that said Breed might be 
decreed to pay unto said Charles P. Curtis and Benjamin R. 
Curtis (for the benefit of all those persons, firms and corpora- 
tions, that proved their claims, and became parties to and 
interested in the aforesaid decree) the amount due from said 
insurance company, as aforesaid, with interest and costs. 
There was also a prayer for such further relief as to the court 
should seem meet. : 

The defendants Stickney and Bacheller filed an answer, 
in which they admitted the facts stated in the bill, except the 
allegation of a demand on them, and their refusal, to execute 
the trusts mentioned in the bill. 

The defendant Breed demurred to the bill. | 

G. Minot, in support of the demurrer. ‘The court has no 
jurisdiction of this case ; and consent will not give it jurisdic- 
tion. ‘The proceedings against the defendants are founded 
on the Rev. Sts. c. 36, $ 31, which make the holders of stock 
in a bank, when its charter expires, individually liable for the 
redemption of the unpaid bills of the bank, in proportion to 
the stock they may respectively hold, and Rev. Sts. c. 44, 
§ 22, which provide that when the officers or members of a 
corporation are liable for any of its debts, &c. the money due 
may be recovered by a bill in equity, and the “court may 
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make all such orders and decrees therein, as may be necessary 
to do justice between the parties.”” And the great question 
‘ in the cas2 is, whether the court can entertain a new bill to 
- sequester property which cannot be reached on an execution 
issued upon a decree made on a former bill. This is an 
original bill, as much as an action on a judgment is a new 
action. 

In Jones v. Boston Mill Corporation, 4 Pick. 511, it was 
said by Parker, C. J. that this court had authority to issue 
_ such processes against corporations as may be issued by the 
English chancery courts; as distringas, sequestration, &c. 
And in Holland v. Cruft, 20 Pick. 321, it was held that the 
court had full jurisdiction in incidental matters. But this 
doctrine does not extend to a case in which the bill alleges 
that the plaintiffs have no equity remedy to enforce a decree. 
In Leach v. Leach, 18 Pick. 68, it was decided that the juris- 
diction in partnership matters did not enable the court to 
reform articles of partnership. ) 

If the plaintiffs have any remedy for relief, it is by writ of 
sequestration against the insurance company. . If this bill can 
be maintained, the court may take complete oversight and 
direction of corporations; it may distribute their effects and 
appoint receivers. But the equity jurisdiction over corpora- 
tions is specially given by the Rev. Sts. c. 44, and no other 
jurisdiction can be taken, under general power elsewhere 
conferred. . 

This is not a case of trust under which jurisdiction arises. 
The facts do not show any trust in Stickney and Bacheller 
in favor of the plaintiffs. All corporations hold their property 
in trust for their creditors. Wood v. Dummer, 3 Mason, 308. 
If the case is put on this ground, the bill should be amended, 
and be brought for the benefit of all the creditors of the 
insurance company, or should allege that there are no cther 
creditors. But the cases of trust, over which the court has 
equity jurisdiction, are technical trusts, and not those quas? 
trusts which are rather matters of fraud or breach of duty 
Otherwise, fraud would be within the jurisdiction of the 
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court, which has always been denied, and cannot be pre- 
tended. See Haton v. Green, 22 Pick. 526. Whitney v. 
Stearns, 11 Met. 319. 


B. R. Curtis, for the plaintiffs. Under the special facts of ~ 


this case, here is a trust, within the jurisdiction of the court. 
The note is the only property of the insurance company, 
and is a trust fund for creditors, as regarded by courts of 
equity. Baker v. Atlas Bank, 9 Met. 192. It was deposited 
with Stickney and Bacheller, by reason of the claims of the 
bill holders on the company, and notice given of such claims. 
The depositaries are trustees for the plaintiffs. No express 
trust is to be found in the vote of the company; but the 
intent and legal effect were, to raise a trust for the plaintiffs, 
who are the rightful claimants. And implied trusts will be 
enforced by the court. Perit v. Austin, 3 Met. 474. Wright 
v. Dame, 22 Pick. 55. The case of the Inhabitants of East 
Sudbury v. Belknap, 1 Pick. 512, resembles the one at bar. 
There was, indeed, an eXpress trust; but as it did not reacn 
the case, an implied one was raised. 

The court has authority to enforce the decree heretofore 
made against the insurance company. By Rev. Sts. c. 81, 
§ 9, the court has ‘power to make and award all such judg- 
ments, decrees, orders and injunctions, to issue all such execu- 
tions and other writs and processes, and to do all such other acts 
as may be necessary or proper to carry into full effect all the 
powers which are or may be given to them by the laws of the 
Commonwealth.” See also Jones v. Boston Mill Corpora- 
tion, 4 Pick. 507. Charles River Bridge v. Warren Bridge, 
6 Pick. 395. | 

When a decree against a corporation aggregate is not 
cbeyed, the process against them is a distringas, and after- 
wards a sequestration. The form of the distringas is, in 
general terms, to compel the defendants to appear and answer 
a contempt alleged against them. And when a sequestration 
issues to enforce performance of a decree to pay money, the 
goods of the corporation, and the rents and profits of its 
real estate, are to be applied to the payment of the demand. 
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See 1 Barbour’s Ch. Pract. 443, 444. 1 Newland’s Ch. Pract. 
89. 2 Sanders’s Orders, 908. Story Eq. Pl. $$ 429 —432. 

But a writ of sequestration, or the like, would not enable 
the plaintiffs, in the present case, to obtain the chose in 
action, which is all the property owned by the insurance 
company. Other proceedings are therefore necessary. It is 
doubtful, at least, whether choses in action can be taken 
under a sequestration. See 1 Hoffm. Ch. Pract. 157-160. 
2 Daniell Ch. Pract. 1259. Simmonds v. Lord Kinnaird, 
4 Ves. 735. Johnson v. Chippindall, 2 Simons, 55. Wil- 
son v. Metcalfe, 1 Beavan, 263. F'rancklyn v. Colhoun, 
3 Swanst. 276, 309. M’Carthy v. Goold, 1 Ball & 
Beat. 387. 

A bill hke the present has been sustained in New York. 
_ White v. Geraerdt, 1 Edw. Ch. 336. See also Devoe v. 
Ithaca §& Oswego Rail Road Co. 5 Paige, 521. 

Wivpe, J. The question is, whether the decree mentioned 
in the bill, that the insurance company should pay $4465-84 
to C. P. and B. R. Curtis, solicitors of the plaintiffs in the 
former bill, can be now enforced against the said company 
,and Andrews Breed, one of the defendants, their debtor. It 
is objected, that although the court had jurisdiction in the 
original suit, it is not extended to this suit, which is on a new 
bill. It is true that this is a new bill; and so are bills of 
revivor and other bills. But it is not strictly original. ‘A 
bill for this purpose,” (to carry into execution the judgment 
of a court of equity,) says Lord Redesdale, “is, generally, 
_ partly an original, and partly a bill in the nature of an original 
bill, though not strictly original ; and sometimes it is likewise a 
bill of revivor, or a supplemental bill, or both.” Mitf. Pl. 
(3d ed.) 76. But however this bill may be denominated or 
defined, it is certainly founded on the decree of the court in 
the former suit; and the sole question is, whether we have 
authority to cause it to be done in the form prayed for. 

The objection is, that a chose in action is not subject te 
the process of sequestration. But on examining the Eng- 
lish authorities, we do not find it so settled. Daniell, after 
VOL. XII. 24 
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reviewing the authorities, considers the rule of equity upon 
the point to be uncertain. 2 Daniell Ch. Pract. 1262. The 
authorities are also reviewed in Johnson v. Chippindali, 
2 Simons, 55; and it is there intimated, that choses in action 
may be reached by bill, for the purpose of subjecting them 
to sequestration. The vice chancellor said, “I find no in- 
stance in which the court has compelled a third party to pay 
in a chose in action, without a bill, where any resistance has 
been. made by the holder of the chose in action.” So in 
Francklyn v. Colhoun, 3 Swanst. 309, Lord Eldon said, 
“the true question is, whether this chose in action can be 
taken by this sequestration, or whether there must not be 
some proceeding in aid of the sequestration.” In Wzelson v. 


Metcalfe, 1 Beavan, 269, Lord Langdale said, “a chose in — 


action is subject to the process of sequestration; but how the 
sequestration is to be made effective in respect of choses in 
action may be a question requiring much consideration. In 
a clear and simple case, it may be by order only, or a volun- 
tary payment may be protected; in other cases, it may be 
necessary to resort to an action or suit, under the direction 
of the court.” 

The doctrine maintained by these cases seems to us well 
founded upon principle; and it is sustained in the case of 
White v. Geraerdt, 1 Edw. Ch. 336, and in Devoe v. Ithaca 
§ Oswego Rail Road Co. 5 Paige, 521.* The principle 
is the same on which a creditor’s bill is sustained in favor of 
a judgment creditor at law, after his remedy there has been 
fully exhausted. Clarkson v. De Peyster, 3 Paige, 320. 


Speiglemyer v. Crawford, 6 Paige, 254. And we are author- — 


ized by the Rev. Sts. c. 81, $ 9, to make and award all such 
julgments, decrees, orders and injunctions, to issue all such 


executions and other writs and processes, and to do all such 


other acts as may be necessary or proper to carry into effect 
the powers which are or may be given us by the laws of the 


Commonwealth. The court therefore have plenary power to 


* See also Hosack v. Rogers, 11 Paige, 603. 


——- 
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do all such acts as may be necessary and proper to carry into 
effect all the powers given them by law; and it is manifest, 
from the case stated in the bill, that unless the bill be sus- 
tained, the former decree cannot be executed, and the plain- 
tiffs will be remediless. 

Demurrer everruled. 


At a subsequent term, the plaintiffs filed a petition, represent- 
ing to the court that said Andrews Breed had become insolv- 
ent, and praying that his note to the insurance company might 
be ordered to be delivered to said C. P. and B. R. Curtis, to be 
proved, under the insolvent laws, against said Breed’s estate 
The court, after notice to the defendants, passed the order 
which was prayed for, and further ordered, that said C. P. and 


_ B. R. Curtis should hold the proceeds of said note, subject to 


the further order of the court. 


— 


JosrrpH SmirH vs. Joan Hurp & others. 


A stockholder in a bank cannot maintain an action against its directors for their 


negligence in so conducting its affairs that its whole capital is wasted and lost, 
and the shares therein rendered worthless; nor for the malfeasance of its direct- 
ors in delegating the whole control of its affairs to the president and cashier, who 
waste and lose the whole capital. 


Tuts was a special action on the case, by a stockholder of 
the Phoenix Bank, against those who were directors of the 
said bank, for several years next before and at the time of the 
failure of said bank, in October 1842. There were two 
counts ; one founded in nonfeasance of official duty, the other 
in misfeasance. 

The first count recited, as matter of inducement, that stock- 
holders in banks are bound by law to elect a certain number of 
directors, who have by law the entire control and management 
of the business and property of the corporation, with power 
to appoint or elect a president and cashier, and such other 


subordinate officers and agents as they may think proper, for 
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the purpose of conducting the business of the bank, in such 
manner as the directors may order ; that it is the duty of the 
directors to order, direct and superintend the acts and pro- 
ceedings of the officers, and cause them to account, from time 
to time, for the property which may come to their hards, and 
to exercise reasonable vigilance, in seeing that the money 
and other property of the bank are not lost, wasted or mis- 
used; and to make and authorize loans by discount upon 
banking principles, and to hold regular meetings for that pur- 
pose, and to exercise. their own skill and discretion about 
loans and securities, with a*view to the preservation of the 
capital and profit of the stockholders, and to cause true 
records to be kept, aud proper books of account, and to 
examine them personally, with the vouchers, and ascertain 
the profits of the business, before declaring dividends, and 
see that the returns made to the secretary of the Common- 
wealth, as required by law, exhibit truly the condition of 
the bank, and that true statements and exhibits are made to 
the bank commissioners, at their examinations of the bank, 
and to the stockholders at their meetings ; to keep the issues 
of the bank and its aggregate of debts, and the amount of loans 


to the directors, within the limits by law prescribed, and to . 


see that the moneys of the bank are not lent to irresponsible 
persons, and upon inadequate security, or upon securities not 
conforming to bank usage, nor capable of being discounted, 
or otherwise irregular; and that it is the duty of each indi- 
vidual, who accepts the office of director, to exercise, concur- 
rently with his associates, unless prevented by inevitable 
accident, a reasonable degree of diligence and fidelity, in 
performing the common duties of the board; and that, if the 
capital is lost by the official mismanagement of the directors, 
the stockholders arc by law made answerable for it, and that, 


when the charter is annulled or expires, they are liable also 


for the redemption of all outstanding bills. 

The said count further recited the incorporation of the 
Phenix Bank, with a capital of three hundred thousand 
dollars, the acceptance of the charter, the organization of the 
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corporation, and the actual transaction of banking business, 
upon said capital duly paid in; that the plaintiff was an 
original subscriber for ten shares in the corporate stock, and 
paid in the amount of said shares, November Ist 1832; that 
four of the defendants were members of the first board of 
directors, and were reélected from year to year; that the 
business was, for many years, faithfully and prosperously 
conducted under their direction; and that the plaintiff, con- 
fiding in their fidelity and diligence, was induced, in October 
1836, to buy ninety shares more of the stock; that the stock- 
holders continued to reélect, annually, the four defendants 
above referred to, and for the last five years had elected, 
jointly with them, the other defendants and William Wyman, 
to be the directors of the bank; that the directors had annu- 
ally elected William Wyman to be president, and ‘Thomas 
Brown, jr. to be cashier, each with a large salary; that all 
the defendants had constantly accepted their respective offices, 
and had thereby undertaken, with all and each of the stock- 
holders, to discharge the duties thereof, with due skill, 
prudence, diligence and fidelity ; that the plaintiff, confiding 
in their undertakings, and the returns made and authorized 
' by them to the secretary of the Commonwealth, and the 
reports of the bank commissioners, upon the exhibits made 
to them, and the dividends of profits regularly made, and the 
representations to the stockholders at their meetings, was 
induced to continue a stockholder, and not to sell his shares, 
relying upon them as a safe investment; that, until after 
January lst 1837, the capital of the bank was in fact well 
invested in suitable banking securities; and that the property 
of said bank, after paying debts and liabilities, was worth 


more than the whole amount of said capital, and would have 


so continued if the business had been conducted with due 
skill, prudence, diligence and fidelity, by the defendants. 
The said count then alleged that, for a long space of 
time, the defendants, ‘not regarding their aforesaid duties, 
as such directors, nor their respective and concurrent prom- 
- ises in that behalf, but wholly disregarding the same, and 
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contriving together to injure and deceive the plaintiff therein, 
neglected and omitted, without any reasonable excuse, during 
the said term of years, to give reasonable and proper personal 
attention to the business of the said bank, and the care and 
management of its property and concerns, and to exercise a rea- 


sonable care and diligence in ordering and directing the said. 


president and cashier, so elected and appointed, from time to 
time, in manner aforesaid, concerning the business of the said 
bank, and the manner of conducting the same, in their respec- 
tive departments.” . 

And the said count proceeded to allege, particularly, such 
entire neglect of each and every duty set forth in the recital, 
and particular instances thereof, and among them, that they 
‘wholly neglected and omitted, without any reasonable 
excuse, to exercise their own skill, care, judgment and dis- 
cretion, in the making of loans and discounts, out of the 
moneys in the possession of said bank, and otherwise adminis- 
tering and directing the negotiations and business of the said 
bank, and, on the contrary thereof, negligently permitted the 
said president to control and manage the whole business of 
the said bank as he saw fit, and to issue the bills and lend 
the moneys of the said bank according to his own will and 
pleasure, and to lend, out of said moneys, divers large sums 
to divers persons, amounting, in the whole, at the time of the 
failure of the bank, hereinafter spoken of, to a sum greatly 
exceeding the whole capital of said bank, to wit, the sum of 


five hundred thousand dollars, taking and receiving, as secu- 


rity therefor, unaccepted and unauthorized drafts, notes on 
demand, memorandum checks, and other informal promises, 
and pretended securities, not usual in bank dealing, nor capa- 
ble of discount, nor well approved as banking securities, 
according to the usage of all well regulated banks in this 
Commonwealth, nor deemed nor decided by the board of 
directors to be safe and expedient securities for the said bank 
to take and hold, or well adapted to preserve the capital stock 
thereof, and secure a reasonable profit on the said loans, for 
the benefit of the stockholders; which said drafts, notes, 
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checks and other securities were, and are, wholly valueless 
and unpaid.” 

The said count then set forth the particulars of such loans 
to Stanley, Reed & Company, and to other individuals 
named, and of sums taken by the president himself, for his 


- own use, and of loans to individual directors, exceeding the 


limits of the law, and issues of bills beyond such limits, and 
other improper acts alleged as done by the said president, 


through the negligent permission of the defendants. 


The said count then averred, that by reason of all the afore- 
said negligences and omissions, and the said acts of the presi- 
dent and cashier, so negligently permitted, the bank suddenly 
failed, on the 3d of October 1842, and became unable to 
redeem its bills and pay its debts; that its capital was wholly 
lost, and that the plaintiff’s shares therein became valueless, 
and that he was made liable, in a large amount, for his pro- 
portion of the capital, lost by the official mismanagement of 
the directors, and further liable, at the expiration of the 
charter, to pay large sums for the redemption of the bills of 


said bank, and liable to be harassed by suits of the bill holders 


and other creditors of the bank, and to be put to heavy 
expenses and great losses thereby. 

The second count, after setting forth nearly the same mat- 
ters of inducement which are set forth in the first count, 
alleged that the defendants, for three years next before the 
commencement of this action, “not regarding their aforesaid 
duties as such directors, nor their respective promises in that 
behalf, but wholly disregarding the same, and contriving 
together to injure and deceive the plaintiff therein, concurred 
and agreed with each other, annually, during the said term, in 
appointing the said William Wyman to be the president of said 
bank, and jointly with the said Wyman, appointed the said 
Thomas Brown, jr. to be the cashier thereof; and further con- 
curred and agreed with each other, and with the said Wyman, 
that the whole business of the said bank should be managed and 
conducted by him, as president and general agent of the said 
bank, and of the directors thereof, in such manner as he should 
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see fit; and that the said cashier should be wholly under the 
orders and directions of the said Wyman, and should execute 
the duties of his said office in such manner as the said Wyman 
should from time to time require and direct ; and that they, the 
said directors, would permit, sanction, ratify and confirm such 
discounts, loans, issues, transactions and negotiations in the 
business of said bank, as the said Wyman should from time 
to time make, authorize and transact, and would pay hima 
large sum of money, to wit, three thousand dollars, annually, 
out of the moneys of said bank, as a compensation for his 
services in attending to and transacting the business thereof 
in manner aforesaid; and the said directors, in pursuance 
of their said agreement, intrusted to the said Wyman the 
entire management and control of the business of said bank, 
during the said term, and permitted, sanctioned, ratified and 
confirmed the discounts, loans, issues and other transactions 
and negotiations by him made, authorized and transacted in 
his said agency during the said term, and paid him for his 
services therein the said annual sum of three thousand dol- 
lars out of the moneys of said bank:”? And that the said 
defendants themselves declared and made dividends, when 
there were no profits, and caused false returns to be made, to 
the secretary of the Commonwealth, of the state and condi- 
tion of the bank, and by their agent, the said Wyman, and 
the cashier under his direction, made false exhibits and state- 
ments to the bank commissioners; by all which means the 
plaintiff was misled, and induced to rely on the security of his 
investment: And that the directors, through said Wyman, to 
whom they had unlawfully delegated their whole authority, 
made the same loans, and did the same unlawful and irregular 
acts, (setting forth the same particularly,) which in the 
first count are charged as done by said Wyman, through 
their negligent permission: And generally, the said second 
count charged, as acts of the defendants, the matters which. 
in the first count, were charged as negligences and permis- 
sions; and deduced therefrom, in like manner, the failure 
of the bank, and the special damage to the plaintiff. 
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This count concluded with an averment, that the defend- 
ants, by ‘‘misconducting the business of said bank, as afore- 
said, so wilfully, deceitfully and fraudulently mismanaged the 
business and property of the said bank, that the whole capital 
thereof was utterly lost and wasted.” 

The defendants demurred to the declaration, and the plain- 
tiff joined in demurrer. 

B. R. Curtis, in support of the demurrer. The duties of 
the defendants, which the declaration alleges to have arisen 


_ from an implied promise, on their accepting the office of 


directors, arose from such a promise to the corporation, and 
not to the several stockholders. Directors are agents, and 
the corporation is their principal. They are appointed by 
the corporation, that is, at a meeting of the stockholders — 
the corporation in its elective capacity. The written appoint- 
ment of directors, by every stockholder, would not make them 
legal directors. ‘Their whole power is derived from the cor- 
poration ; and all the business done by them is that of the 
corporation, and not of the stockholders. See Angell & 
Ames on Corp. (3d ed.) 76, 204. Stedman v. Eveleth, 


6 Met. 121. If the promise of directors were made to the 


individual stockholders, who could sue for a breach of it, 
after a transfer of shares? Does the promise run with the 
stock, as covenants real run with the land? 

As the corporation may have a single action for the whole 
injury alleged to have been done by the defendants, there is 
no reason why each stockholder should have an action; and 
as no stockholder can have suffered any special damage, that 
is, any damage not also suffered by the others, the analogies 
of the law would seem to confine the remedy to a single 
action by a party that can recover for the whole injury. Co. 
Lit. 56a. 2 Lil. Ab. 245. 19 Pick. 155-162. 

It is clear that the corporation might maintain an action 
on the facts alleged in this declaration. Franklin Fire Ins. 
Co. v. Jenkins, 3 Wend. 130. And it has been decided that 
a member of a corporation cannot call its agents to account, 
by a bill in equity, without the consent of the corporation 
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legally obtained, unless the corporation is incapable of ob- 
taining redress, or collusively refuses to seek it; nor then, 
without making the corporation a party defendant. Hersey 
v. Veazie, 11 Shepley, 1. See also Forbes v. Whitlock, 
3 Edw. Ch. 446. Robinson v. Smith, 3 Paige, 222. Cun- 
ningham v. Pell, 5 Paige, 607. 

It is a strong argument, though not conclusive, against the 
maintenance of this action, that it is without precedent. The 
only known attempt of a corporator to recover of the officers 
of a corporation, for an injury to the corporate property, is 
that of Hodsdon v. Copeland, 4 Shepley 314; and there the 
attempt failed. 

The charge in the first count is, that the defendants per- 
mitted the president to embezzle the corporate property. 
The case of Hodsdon v. Copeland shows that the plaintiff 
could not sue the president for the embezzlement itself; and 
it seems to follow that he cannot maintain his action against 
the defendants for permitting the embezzlement. 

If the plaintiff relies on the charge, in both counts in the 
declaration, of the defendants’ “contriving together to injure 
and deceive” him, the answer is, that these words are sur- 
plusage. If the other allegations will not support the action 
these words will not. In an action on the case, such words 
need not be proved. 1 Saund. 230, note (4.) Even in the 
action of assumpsit, the English precedents allege, when the 
suit is against more than one, that they contrived to injure 
the plaintiff. 

The plaintiff’s allegation, in his first count, that he failed to 
sell his stock, by reason of being deceived by the defendants’ _ 
returns to the legislature, shows no ground of action; for it 
is merely an averment that he had not an opportunity to sell 
to some one who was equally ignorant of the facts. Nor 
does the allegation, that the value of his shares was destroyed, 
show a cause of action; for it is, in other words, an averment 
that the property of the corporation was destroyed. Besides; — 
all the acts and omissions, which are charged in the declara 
tion, are several, and the defendants are not properly joined — 
in the suit. | 
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The second count charges a transfer to the president and 
cashier of all the powers of the directors, and that they, as 
agents of the defendants, did the injurious acts. But no one 
can delegate authority to another to do an unlawful act. 
Story on Agency, $ 11. And the allegation is not that the 
defendants fraudulently transferred their powers, for the pur- 
pose of cheating the stockholders. Without this allegation, 
no cause of action is shown. Bank of Rome v. Mott, 17 
Wend. 554. 

It is alleged that the defendants sanctioned and ratified the 
acts of the president, but not that they ratified any known 
illegal acts. ‘There is no averment of the defendants’ guilty 
knowledge. The averments amount only to this, namely, 
that the defendants were guilty of negligence ; and this is no 
more than is alleged in the first count. 

There is, however, one allegation, in this count, of fraud- 
ulent conduct, viz. “so wilfully, deceitfully and fraudulently 
mismanaged,” &c. But the use of the word “ fraudulently ”’ 
does not charge legal fraud, if the facts alleged do not amount 
to fraud. Commonwealth v. Hunt, 4 Met. 111. Munday 

v. Knight, 3 Hare, 497. Bank of Rome v. Mott, 17 Wend. 
556, 557. ‘There is no basis for the charge of fraud, except 
that of negligence. And even gross negligence may be 
entirely consistent with good faith and honesty of intention. 
Story on Bailm. §$ 22. 

Gardiner, (Greenleaf was with him,) for the plaintiff. 
The plaintiff has no remedy against the corporation, whose 
funds are all gone; and if it had funds, it would not be liable 
to its stockholders for injuries received from its officers 
appointed by the stockholders themselves. foster v. E’'ssex 
Bank, 17 Mass. 479. ‘There is no equity remedy in this 

- case of mere fraud and damage. 1 Story on Eq. $72. 2 ib. 
$$ 794, 796. 2 Bl. Com. 432. Law v. Thorndike, 20 
Pick. 317. The Rev. Sts. c. 44, $ 22, do not give the plain- 
tiff a remedy by bill in equity, as this is not a case of “debt” 
or ‘money due,’’ within the meaning of that section. 
It is no objection to the maintenance of this action, that 
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there is no precedent for it. Torts are infinitely various, and 
when a new one is disclosed, it is to be redressed by the 
application of old principles. Willes, 581, note (a.) Jones 
on Bailm. 57, 58. 3 'T. R. 63, per Ashhurst, J. Taylor v. 
Ashton, 11 Mees. & Welsb. 401. Com. Dig. Action upon the 
Case, A. 

1. The damage is special to the plaintiff. 2. The torts 
committed by the defendants are actionable. 3. The rela- 
tions of the parties are such as entitle the plaintiff to sue the 
defendants in tort, for breach of official duty. 4. The defend- 
ants are jointly and severally liable. 

1. Shares are the stockholders’ individual property. ‘They 
are transmissible and devisable, and the owners incur labili- 
ties. See Rev. Sts. c. 36, $$ 30, 31,49. 10 Pick. 415, 454. 
6 Pick. 324. 2 Pick. 243. The plaintiff’s legal property in 
his shares is wholly gone by the destruction of the corporate 
fund, and he is exposed to the claims of bill holders. 

_ 2. The duties of bank directors are plain; and they have, 
in this instance, been violated by the defendants. See Spear 
v. Ladd, and Northampton Bank v. Pepoon, 11 Mass. 96, 
288. Burrill v. Nahant Bank, 2 Met. 163. Minor v. Me- 
chanics’ Bank, 1 Pet. 70, 71. Bank of U. States v. Dunn, 
6 Pet. 59. Bank of the Metropolis v. Jones, 8 Pet. 16. 
Bank Commissioners v. Bank of Buffalo, 6 Paige, 505. 
Wyman v. Hallowell §& Augusta Bank, 14 Mass. 63. It 
is the liability of the defendants, and not the forum in which 
they are liable, that ismow to be inquired into. Generally, 
the courts of equity have been resorted to. Charitable Cor- 
poration v. Sutton, 2 Atk. 401. Scott v. Depeyster, 1 Edw. 
Ch. 513, 542. Robinson v. Smith, 3 Paige, 233. Percy v. 
Millaudon, 20 Martin, 68, and 3 Louisia. 568. But it has — 
been shown that the plaintiff has no remedy in this Com- 
monwealth, by bill in equity. In Franklin Fire Ins. Co. v. 
Jenkins, 3 Wend. 130, cited for the defendants, the suit was 
at law. See also Hinsdale v. Larned, 16 Mass. 69. Hart- 

ridge v. Rockwell, R. M. Charlt. 265. 
It is objected that if any action will lie, it is only by the 
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corporation. If so, the stockholders have no remedy, unless 
the corporation shall choose to sue. And the directors, 
having charge of the whole concerns of the bank, may pre- 
vent the bringing of a suit. Besides; a successful suit by 
the corporation: would be no remedy for the plaintiff. The 
sum recovered would go to the corporation, and not to the 
stockholders. 

3. In cases of private agency or trust, the agent or trustee 
1s liable to the principal or cestui que trust. In all cases of 
-bailment or trust, an implied promise arises to the party in 
interest. See Verplanck v. Mercantile Ins. Co. 1 Edw. Ch. 
84. Bac. Ab. Actions on the Case, B. Arnold v. Lyman, 
17 Mass. 400. M’Kinster v. Bank of Utica, 9 Wend. 46, 

and 11 Wend. 473. Story on Agency, $$ 14, 16, 210, 217 a. 
- Substituted trustees are answerable to the cestui que trust. 
Myler v. Fitzpatrick, Mad. & Geld. 360. Pollard v. Downes, 
1 Eq. Cas. Ab. 6. 

If directors voluntarily give authority to a president and 
cashier to do the directors’ duty, they are liable to the stock- 
holders for the misconduct of those whom they thus author- 
ize. Story on Agency, $$ 13, 217, 219,314. Catlin v. Bell, 
4 Campb. 183. Schmaling v. Thomlinson, ‘6 Taunt. 147. 
Denison v. Seymour, 9 Wend. 8, 15. Story on Bailm. 
$$ 172, 174, 182 a, 184. Doorman v. Jenkins, 2 Adolph. 
& Ellis, 256. Tracy v. Wood, 3 Mason, 132. 

So public and qwasi public agents, or officers, are liable for 
wrongs done to individuals in the discharge of their official 
functions. Story on Agency, $$ 319 b. 320-322. Miller 
v. Seare,2 W. Bl. 1141. Schinotti v. Bumsted, 6'T. R. 646. 
Bartlett v. Crozier, 15 Johns. 250. The rule as to persons 
employed by public officers is the same as in case of persons 
appointed by private agents. Story on Agency, $$ 318-321. 
Dunlop v. Monroe, 7 Cranch, 269. Jones v. Bird, 1 Dowl. 
& Ryl. 497, and 5 Rarn. & Ald. 837. 

4. On the second count, if not on the first, the defendants 
are jointly liable. Smith v. Rines, 2 Sumner, 338.. And on 
_ the first count, for negligence, if it be shown, on a trial, that 
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all the defendants were concurrently guilty of negligence, and — 
that they all wholly neglected to supervise the proceedings, 
then the joint neglect of all would be shown, and their joint 
liability. The case of The King v. Hollond, 5 'T. R. 607, 
shows that each of the defendants is liable; and it appears 
from Ferguson v. Earl of Kinnoull, 9 Clark & Fin. 251, that 
they are jointly liable. See also Attorney General v. Wilson, 
1 Craig & Phil. 25. Charitable Corporation v. Sutton, 
2 Atk. 406. 
» B. Rand, in reply. It does not follow, from the fact that 
the plaintiff has no remedy under our equity system, that he 
therefore has a remedy by this action at law. 

The declaration does not state any special promise by the 
defendants, but only a general, implied promise, arising from — 


the defendants’ duties as directors. But there are no general 


duties of directors prescribed by law; the by-laws of each 
bank prescribe their duties, from time to time. No usage of 
banks can affect the present question; for there is no binding ~ 
usage, and there cannot be any. Every bank is to make its 
own by-laws. Rev. Sts. c. 44,¢ 1. Therefore the allegation — 
in the declaration cannot be sustained, for it has no legal 
foundation. | 
The court must intend that the corporation passed some — 
by-laws prescribing the duties of the directors; and the — 
declaration should have alleged a promise arising from those 4 
by-laws, in order to show that the defendants are liable. — 
The cases cited from 11 Mass. 98, 288, and 2 Met. 163, do — 
not decide that all banks are subject to the doctrines there 
laid down. ‘The cases cited from 1, 6 and 8 Pet. show the © 
particular liabilities of directors under the several charters — 
there brought before the court, or the by-laws of those sev- 
eral banks. a 
The case in 2 Atk. 401, was one of trust and fraud, and 
was dealt with as such by Lord Hardwicke, and does not — 
bear on the present case. And the case in 11 Mees. & 
Welsb. 401, was for fraud by directors of a company, wher 1 
the plaintiff was induced to become a member. q 
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The law as to mandataries, cited from Story on Bailm. is 
not applicable to directors of banks, who are more like part- 
ners, and are always personally interested in the bank. 

_ Non constat, that the alleged loans to the directors were 
since the S¢. of 1838, c. 196. Besides ; the declaration does 
not aver any loss from those loans. 

A creditor cannot maintain an action against a person who 
deprives the debtor of his property, whereby the creditor loses 


his debt. Lamb v. Stone, 11 Pick. 527. 


Suaw, C. J. This is certainly a case of first impression. 
We are not aware that any similar action has been sustained 
in England, or in any of the courts of this country. It is 
founded on no statute. It is an action on the case, at com- 
mon law, brought by an individual holder of shares in an 
incorporated bank, against the directors, not including the 
president, setting forth various acts of negligence and mal- 
feasance, through a series of years, in consequence of which, 
as the declaration alleges, the whole capital of the bank was 
wasted and lost, and the shares of the plaintiff became of no 
value. The circumstance that no such action has been main- 
tained, would certainly be no decisive objection, if it could 
be shown to be maintainable on principle. But the fact, that 
similar grievances have existed to a great extent, and in num- 
berless instances, where such an action would have presented 
an obvious and effective remedy, affords strong proof, that in 
the view of all such suffering parties, and their legal advisers 
and guides, there was no principle on which such an action 
can be maintained. 

If an action can be brought by one stockholder, it may be 
brought by the holder of a single share; so that for one and 
the same default of these directors, thirty five hundred actions 
might be brought. If it may be sustained by proof of an act, 
or series of acts, of carelessness, neglect, and breach of duty, in 
managing the affairs of the bank, by which the whole value 
of the stock is destroyed, it may, on the same principle, be 
maintained on any act or instance of such negligence, by 
which the shares are diminished in value fifty, ten, five, or 
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one percent. Still, notwithstanding these consequences, if — 
the plaintiff has a good right of action, upon recognized and 
sound legal principles, his action ought to be sustained. 

But the court are of opinion that the action cannot be 
maintained ; and that on several grounds, a few of the more 
prominent of which may be alluded to. — 

1. There is no legal privity, relation, or immediate con- 
nexion, between the holders of shares in a bank, in their 
individual capacity, on the one side, and the directors of the 
bank on the other. The directors are not the bailees, the 
factors, agents or trustees of such individual stockholders. 
The bank is a corporation and body politic, having a sepa- 
rate existence as a distinct person in law, in whom the whole 
stock and property of the bank are vested, and to whom all 
agents, debtors, officers and servants are responsible for all con- 
tracts, express or implied, made in reference to such capital, 
and for all torts and injuries diminishing or impairing it. The 
very purpose of incorporation is, to create such legal and ideal 
person in law, distinct from. all the persons composing it, in 
order to avoid the extreme difficulty, and perhaps it is not too 
much to say the utter impracticability, of such a number of 
persons acting together in their individual capacities. The 
practical difficulty would be nearly as great, whether it were 
held that all must join in an action to recover damage for an 
injury to the common property, or that each might sue 
separately. ‘ 

The stockholders do, indeed, ordinarily elect the directors ; 
but it is as parts and members of the corporation, in their 
corporate capacity, in modes pointed out by the charter and 
by-laws, so that the directors are the appointees of the cor- 
poration, not of the individuals. Indeed, I believe there is a 
provision in the bank charters — there certainly was formerly 
— which is equally to the present purpose; namely, that the 
Commonwealth shall be at liberty to add a certain amount to 
the capital of various banks, and appoint a proportional num- 
ber of directors. Such directors, so appointed, pursuant to — 
the charter regulating the legal organization of the body, 
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would stand in all respects on the footing of directors chosen 
by the stockholders. If these were liable to the action of 
individual stockholders, those would be, in like manner. 

2. ‘The individual members of the corporation, whether 
they should all join, or each act severally, have no right or 
power to intermeddle with the property or concerns of the 
bank, or call any officer, agent or servant to account, or dis- 
charge them from any liability. Should all the stockholders 
join in a power of attorney to any one, he could not take 
possession of any real or personal estate, any security or chose 
in action; could not collect a debt, or discharge a claim, or 
release damage arising from any default; simply because they 
are not the legal owners of the property, and damage done to 
such property is not an injury to them. ‘Their rights and 
their powers are limited and well defined. ‘They are mem- 
bers of an organized body, and exercise such powers as the 
organization of the institution gives them. Stockholders in 
banks have a separate right to dividends, when declared, and 
to a distributive share of the capital stock, if any remains 
when the charter of the bank is at an end, and its debts paid. 

3. But another important consideration is, that the injury 
done to the capital stock by wasting, impairing and -dimin- 
ishing its value, is not, in the first instance, nor necessarily, a 
damage to the stockholders. All sums which could, in any 
form, be recovered on that ground, would be assets of the cor- 
poration, and when collected and received by directors, receiv- 
ers, or any other persons entitled to receive the same, they 
would be held in trust, first to redeem the bills and pay the 
debts of the bank; and it would be only after these debts 
were paid, and in case any surplus should remain, that the 
stockholders would be entitled to receive any thing. It is, 
therefore, an indirect, contingent and subordinate interest, 
which each stockholder has, in damages so to be recovered 
against directors. If, upon such indirect, contingent and 
remote interest, individual stockholders could recover for the 
defaults of directors, and especially, as is alleged in this case, 
where these defaults have been so great as to sink the capital, 
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a fortiori would the creditors of the bank individually have 
a right to maintain similar actions ; because their ¢laim apon 
the funds, being prior to that of stockholders, would be some- 
what more immediate and direct. 

In the same connexion, it is obvious to remark, that a 
judgment in favor of one stockholder would be no bar to an 
action by a creditor, nor a judgment by both, to an action 
by the corporation. 

4. But it is said, that although the real and personal estate, 
the securities and capital stock, are, in legal contemplation, 
vested in the corporation, yet the individual has a separate 
and distinct property and interest in his particular shares, by 
any injury to which he may have a separate damage. ‘To 
some extent, it is true that he has a several interest in his — 
shares; but it is to be taken with some qualifications. Strict- 
ly speaking, shares in a bank do not constitute a legal estate 
and property ; it is rather a limited and qualified right which — 
the stockholder has to participate, in a certain proportion, in 
the benefits of a common fund, vested in a corporation for 
the common use; it is a qualified and equitable interest, a 
valuable interest, manifested usually by a certificate, which is 
transferable.. To the extent of this separate and peculiar 
interest, a stockholder, no doubt, might maintain his separate 
and special action, according to the nature of the wrong done 
to him in respect to it; as trover or trespass, for the conversion — 
or tortious taking of his certificate ; trespass on the case for — 
refusing to make a transfer on a proper occasion; assumpsit — 
for a dividend declared, and the like. But an injury done to 
the stock and capital, by negligence or misfeasance, is not an 
injury to such separate interest, but to the whole body of — 
stockholders in common. It is like the case of a common ~ 
nuisance, where one who suffers a special damage, peculiar to 
himself, and distinguishable in kind from that which he shares 
in the common injury, may maintain a special action. Other- — 
wise, he cannot. Oo. Lit. 56 a. 3 Steph. N. P. aa 
Lansing v. Smith, 8 Cow. 146. a 

But we are pressed with the argument, that for every } 
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damage which one sustains, which is caused by the wrongful 
act of another, he ought to have aremedy. ‘This is far from 
being universally true. Another maxim in regard to claims 
for damage is, causa proxima, non remota, spectatur. 'Thou- 
sands of instances occur, in which one sustains consequential 
and incidental damage from the misconduct of another, with- 
out a remedy at law. By the misconduct of the officers or 
agents of a parish, town, county, or even of the State or the 
Union, defalcations may take place, treasure be squandered 
and wasted, and all the members of the respective aggregate 
bodies suffer damage, for which the law, from the nature of 
the case, can afford no direct remedy. But the true answer 
to the objection is, that stockholders have a remedy, a theoretic 


one indeed, and perhaps often inadequate, in the power of the 


vorporation, in its corporate capacity, to obtain redress for 
injuries done to the common property, by the recovery of 
damages ; and each individual stockholder has his remedy, 
through the powers thus vested in the corporation, for the 
common benefit. 

On the whole, the court are of opinion that the demurrer 
is well taken, and that the action cannot be maintained. 


CoMMONWEALTH vs. Henry Peters. 


A ship, lying at anchor between Boston and Chelsea, off Constitution Wharf, at the 

_ distance of one fourth or one third of a mile from said wharf, in water of the 

_ depth of four or five fathoms at low tide, and between one third and one half of a 
mile’s distance from the navy yard in Charlestown, is within the body of the 
county of Suffolk; and an offence committed on board a merchant ship, so situ- 
ate, owned by a citizen or citizens of the United States, is exclusively cognizable 
by the courts of the State. 

An acquittal by a jury, in a court of the United States, of a defendant who is 
there indicted for an offence of which that court has no jurisdiction, is no bai to 
an indictment against him, for the same offence, in a state court. 


Tne indictment against the defendant alleged that he, 
on the 22d of June 1846, at Boston, ‘with force and arms, 


im and upon one Millage Stiles, then and there being the 
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second mate or officer of a certain ship or vessel, called the — 
ship Sabbattis, then lying and being at anchor in the harbor — 
of said Boston, and within the body of the county of Suffolk, 
an assault did make with a dangerous weapon, called a knife, — 
he the said Peters then being cook of said vessel, and him 
the said Stiles said Peters then and there did beat, bruise, 
wound and evil treat, and cut and stab with said knife,” &e. 

In the municipal court, to which the indictment was re- — 
turned, the defendant pleaded in bar, “that at a district court 
of the United States, begun and held at Boston,” é&c. “on — 
the twenty third day of June A. D. 1846, he the said Peters 
was arraigned upon, and pleaded not guilty to, an indictment 
found against him, and returned in to said district court,” Sc. — 
‘which said indictment charged the said Peters with com- — 
mitting an assault, with force and arms, and with intent to — 
kill, upon one Millage Stiles, on board a certain vessel or 
ship, belonging, in whole or in part, to a citizen or citizens 
of the United States, called the ship Sabbattis, on the 
twenty second day of June 1846, within the admiralty and 
maritime jurisdiction of the United States, and within the — 
admiralty and maritime jurisdiction of the said district court — 
of the United States, within a haven called the port of Boston . 
and Charlestown ; and which said indictment further charged, 
that the said Peters, at the time and place aforesaid, did, with — 
force and arms, and with a dangerous weapon commonly called — 
a sheath knife, commit an assault upon the said Millage Stiles, 
against the peace,” &c. ‘‘ which said supposed offences are 
more fully set forth in the indictment aforesaid; and as will 
more fully appear by the records of said court, in said court — 
remaining, a copy whereof he here produces; upon which 
said plea of not guilty to said indictment, the said Peters put — 
himself upon the country for trial; whereupon-a jury in said 
court was empannelled and sworn,” &c. “ who, after hearing,” 
é&c. “returned their verdict, that the said Henry Peters was 
not guilty ; whereupon it was considered by said court, that 
said Peters be discharged, and go without day.” The plea 
then averred the identity of the parties, and of the offences, 
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mentioned in both indictments, and also averred that said 
ship Sabbattis, at the time aforesaid, was owned as alleged in 
the former indictment, and was duly registered, and was 
engaged in lawful trade and commerce, and was on a voyage 
from Liverpool to Boston, and was in an arm of the sea, 


within the admiralty and maritime jurisdiction of the United 


States, (stating the position of the ship Sabbattis at that 
time. ) 

_ The attorney for the Commonwealth prayed and had oyer 
of the record aforesaid, and thereupon demurred to the said plea. 
The court sustained the demurrer, and ordered the defendant 
to answer further. The defendant thereupon pleaded not 
guilty. 

At the trial before Cushing, J. there was full and uncon- 
tradicted evidence of the committing of the alleged assault 
by the defendant upon said Stiles, and the cutting and stab- 
bing of him with a knife. , But it also clearly appeared that 
the offence was committed on board the said ship Sabbattis, 
while lying off Constitution Wharf, in Boston, at anchor in 
the harbor, at the distance of from one fourth to one third of 


-a mile from said wharf, between Boston and Chelsea, in 


water of the depth of from four to five fathoms at low tide, 


and at the distance of from one third to one half of a mile 


from the navy yard in Charlestown; that said ship sailed 
under the American flag, was engaged in foreign commerce, 
was registered to be of the burden of four hundred and forty 
seven tons, had arrived directly from Liverpool, (England, ) to 
the place aforesaid, and was about ready to haul in to. one 
of the wharves in Boston, when the offence was committed. 

The defendant contended, and requested the judge to in- 
struct the jury, that the county of Suffolk embraced only the 
city of Boston, the town of Chelsea, and several of the 
islands in Boston harbor; that the boundaries of the city of 
Boston and of Chelsea extended, on the water, only to low 
water mark; and that Charles River did not extend down so 


_low as to said ship so lying and being, as aforesaid, at the 
time above mentioned; and that said offence, as above 
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described, was a case of admiralty and maritime jurisdiction, 
cognizable exclusively in the courts of the United States ; and 
that the United States have the sole and exclusive power and 
authority to define and punish all offences committed on board 
vessels owned, in part or in whole, by a citizen or citizens 
of the United States, by seamen employed in navigating such 
vessels engaged in commerce with foreign nations, or among 
the States, while such vessels are on their voyages from for- 
eign nations or from other States, and within the admiralty 
and maritime jurisdiction of the United States; and that said 
ship Sabbattis, at the time of said offence, was within that — 
jurisdiction of the United States. 

But the judge instructed the jury, that if they were satis- 
fied that the ship Sabbattis, at the time of the committing 
of the assault by the defendant, was lying in any part of the 
waters of the harbor of Boston, embraced within the town 
of Chelsea on the north, the town of Charlestown on the 
west, and the city of Boston on the south and east, the said 
offence was committed within the body of the county of 
Suffolk, and was properly cognizable by the said municipal 
court, although the said ship might have been then lying in 
deep water, and below low water mark. 

The jury returned a verdict of guilty; and the defendant 
alleged exceptions to the aforesaid proceedings, directions and 
instructions. 

Tasker, for the defendant. 

S. D. Parker, for the Commonwealth. 

Suaw, C. J. The defendant was indicted, in the muni- — 
cipal court, for an aggravated assault and battery, committed 
on board of an American merchant vessel, lying at anchor in 
the harbor of Boston, having then recently returned from a 
foreign voyage, and anchored in the channel, preparatory to 
hauling in, to unlade at a wharf. The place is sufficiently 
described, for the purpose of this inquiry, by saying that the © 
vessel was lying within and far up the inner harbor, but an- — 
chored in the channel, in deep water, at a place never left by 
the tide, and of course below low water mark. ‘The question 
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is, whether the municipal court had jurisdiction of an offence 
so committed. That court had jurisdiction of all crimes and 
offences, arising and occurring within the county, cognizable 
by the courts of the State ; and therefore they had jurisdiction 
of this case, unless it was exclusively cognizable by the 
courts of the United. States; and this is the question raised, 
in the first instance, by the defendant’s declinatory plea t; 
the jurisdiction, and afterwards by the bill of exceptions. 

The argument on the part of the defendant is, that by the 
‘constitution of the United States, Art. 3, $ 2, the judicial 
power of the United States “shall extend to all cases of 
admiralty and maritime jurisdiction ;’’ and that a place situ- 
ated below low water mark is within admiralty jurisdiction. 
If this were a new question, it would be entitled te a much 
more extended investigation than we can now think neces- 
sary, since it seems to be settled by authorities entitled to 
the highest respect. _ 

Supposing the case stood upon the constitution of the United 
States alone, without any legislation under it by congress ; 
the natural conclusion, to which we should be led, would be, 
that the purpose of the constitution was, to transfer to the 
government of the United States all the admiralty and mari- 
time jurisdiction over cases, civil and criminal, which had 
been used and exercised in England by the courts of admi- 
ralty and the special commissioners for the trial of maritime 
causes ; and that all other judicial power would remain to the 
State, under the express provision of the tenth amendment of 
the constitution. ‘This would leave to the courts of the 
State all the jurisdiction of all cases occurring upon rivers 
and other places within the ebb and flow of the tide, lying 
within the body of any county. 

We think it well settled, that prior to the adoption of the 
constitution of the United States, the admiralty and maritime 
jurisdiction of the courts of Great Britain, so far as it was 
exclusive, was confined to the high seas; but within all bays, 
creeks, coves, basins and harbors lying within the body of 
any county, the admiralty and the courts of common law had 
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concurrent jurisdiction. 2 Hale P.C. 16,17. Rez v. Bruce, 
Russ. & Ry. 243, and 2 Leach, (4th ed.) 1093. 3 Wheat. 371, 
note. 'This point is stated with approbation by Mr. Chief 
Justice Marshall, in United States v. Bevans, 3 Wheat. 387 ; 
but it is not directly adjudicated, because it was not necessary 
to the decision of that case. If the courts of the United 
States and of the Commonwealth had concurrent jurisdiction, 
it is sufficient to decide the main point raised on this bill of 
exceptions, to wit, that the municipal court had jurisdiction ; 
but it brings up another, arising on the whole record, which 
is, whether the defendant’s plea of a former acquittal] in the 
district court of the United States should not have been sus- 
tained. Suppose the municipal court had jurisdiction, yet if 
the defendant had already been tried and acquitted, in a court 
having concurrent jurisdiction, it must be deemed a trial and 
acquittal on the merits; and on the well known principle of 
res judicata, he could not be again tried. In order, then, to 
sustain this conviction, it must appear that the United States 
courts had not jurisdiction; because an acquittal, by a court 
having no jurisdiction, is in legal consideration no trial, and 
cannot be a bar to an indictment in a court of competent 
jurisdiction. : 

It has already been stated that the place where the offence 
is alleged to have been committed was quite within the inner 
harbor of Boston, entirely land-locked, but in deep water, 
below the line of low water mark. All creeks, havens, ceves, 
and inlets lying within projecting headlands and islands, 
and all bays and arms of the sea lying within and between 
lands not so wide but that persons and objects on the one 
side can be discerned by the naked eye by persons on the 
opposite side, are taken to be within the body of the countv. 
The place, where the vessel in question was at anchor, was 
clearly a place of this description, and is within both defini- 
tions; that is, a river, or arm of the sea, below low water 
mark, and so within admiralty and maritime jurisdiction ; and 
also a place within the body of acounty. It becomes neces- — 
sary, therefore, to consider both questions; first, whether the _ 


~~ 
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municipal court had jurisdiction ; and secondly, whether that 
jurisdiction was exclusive of that of the laws and courts of 
the United States. 

It being settled that the place in question was withm 
the territorial limits of this Commonwealth, and within the 
body of the county of Suffolk, the municipal court has juris- 
diction, unless its jurisdiction has been taken away by the 
constitution of the United States, and the laws passed in 
pursuance of it. It is true that the constitution of the United 
States, and the laws duly made under it, are of supreme 
authority, and are paramount to those of the several States, 
where they are opposed to each other. But it is only 
when the laws of the United States, so made, are in terms, 
or by necessary implication, repugnant to those of the State, 
that the authority of the laws of the State are superseded. 
But it has often been held, that where, by the constitution, a 
power is vested in the government of the United States over 
any particular subject or class of subjects, the constitution 
does not, by its own force, confer a power on the courts of 
the United States; but it vests in congress an authority to 


call such power into action, and to pass laws on such subject ; 


and such legislation may give an exclusive jurisdiction, in 
terms, to the courts of the United States; or its provisions 
may be of such a nature, that in their operation they must 
necessarily be exclusive ; in which cases, the authority of the 
State, both in its legislative and judicial functions, is necessa- 
rily superseded. 

It may well, therefore, be conceded, that under the pro- 
vision of the constitution of the United States, which declares 
that the judicial power “shall extend to all cases of admiralty 
and maritime jurisdiction,” congress would have power to 
make laws for the punishment of all offences committed upon 
tide waters, below the lowest ebb of the tide, and to give 
exclusive jurisdiction thereof to the courts of the United 
States; because, although such places are within the bodies 
of counties, still, as these places are upon tide waters, below 
where the sea ebbs, and by means thereof communicating 
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with the sea, they are, in a natural as well as a legal sense, of 
a maritime character, and the acts done thereon, and calling 
for the intervention of either civil or criminal proceedings at 
law, may well be deemed, both in their own nature, and by 
ancient legal usage and practice, to be of admiralty and mari- 
time jurisdiction. Still, until congress have exercised such 
power, and passed such Jaws, giving exclusive jurisdiction to 
the courts of the United States, the jurisdiction of the State 
is not superseded. 

In the case of United States v. Coolidge, 1 Gallis. 488, Mr. 
Justice Story maintained that an indictment at common law 
would lie in the courts of the United States for a criminal 
act against the United States ; impugning the authority of the 
decision in the case of United States v. Hudson, 7 Cranch, 32. 
But the case so decided by Judge Story was a case of offences 
on the high seas, where no State had jurisdiction, and where 
the jurisdiction of the United States, if it existed at all, was 
exclusive. 'The court were divided in opinion, but I am not 
aware that the case was carried before the supreme court of 
the United States for revision. Divided opinions were given 
in a somewhat similar case. United States v. Worrall, 
2 Dall. 384. 

But the precise case was settled, on great deliberation, by 
the supreme court of the United States, in the case of United 
States v. Bevans, 3 Wheat. 336. The defendant was in- 
dicted for murder, alleged to have been committed on board 
of the United States ship of war Independence, lying in the 
inner harbor of Boston, at anchor in the channel, below the 
line at which the water ebbs and flows. The place, in this 
respect, was similar to that on which the question arises in 
the present case. The court decided that the case was not 


cognizable by the courts of the United States, on the broad. 
eround that whatever may be the constitutional power of 


congress, it was clear that that power had not been so exer- 
cised, as to confer on its courts jurisdiction over any offence 
committed in any river, haven, basin or bay, which is within 
the jurisdiction of any particular State. It was also decided 


mo 
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that the jurisdiction of the State was coéxtensive with its 
territory, and that the place in question, though below the 
ebb of the tide, was yet within the territory, and the offence 
within the jurisdiction of Massachusetts. 

That indictment was founded on the act of 1790, c. 9, $ 8, 
providing for the punishment of murder, committed ‘upon 
the high seas, or in any river, haven, basin or bay out of the 
jurisdiction of any particular State.” 'These last words the 
court held to be descriptive and material, and, in such 
“river,” &c. to exclude the operation of the laws and the 
jurisdiction of the courts of the United States, and, by ne- 
cessary consequence, leave the jurisdiction of the laws and 
courts of the Commonwealth in full force. See United 
States v. Wiltberger, 5 Wheat. 115, note. 

A case came again before the circuit court of the United 
States in this district, in 1829, (United States v. Grush, 
5 Mason, 290,) involving the same question. It was founded 
on the United States crimes’ act, St. 1825, c. 276, $ 22. 
That act ($ 4) provides for the punishment of murder, using 
in this respect the same terms as the St. of 1790, viz. ‘upon 
the high seas, or in any river, haven, creek or bay within 
the admiralty and maritime jurisdiction of the United 
States, and out of the jurisdiction of any particular State.” 
Sect. 22, upon which, it is presumed, the first indictment, in 
the district court, against this defendant, was found, uses the 
same language. It must be upon the high seas, or in some 
arm of the sea, &c. within the admiralty jurisdiction of the 
United States, and “out of the jurisdiction of any particular 
State.” This reénactment of the law by congress, some 
years after the construction put on the former act by the 
supreme court of the United States, is a strong confirmation, 
on the part of the United States’ legislature, that it was not 
their intention to take away the jurisdiction of the States 
over creeks, &c. although they were deemed to be arms of the 
sea, and. as such, within admiralty and maritime jurisdiction. 

It may be remarked that the place where the offence was 
committed, in United States v. Grush, might, with much 
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greater propriety, be held to be within the admiralty and mari- 
time jurisdiction, because it was in the lower harbor of Boston, 
near Lovell’s, George’s and Gallop’s Islands, where the water 
is of great depth, somewhat within the light-house and Point 
Alderton. Story, J. decided that the place in question was 
not on the high seas, but, being within the fauces terra, 
where a man may reasonably discern between shore and 
shore, that it was within the body of the county. Having 
concluded that it was an arm of the sea, and so, for many 
purposes, within the admiralty and maritime jurisdiction, yet 
it was also within the body of the county; and therefore, 
by the words of the statute, the law of the United States 
did not include it, and the courts of the United States had 
10 jurisdiction. 

The court are therefore of opinion that the offence, with 
which the defendant stood charged, was not within the juris- 
diction of the courts of the United States, but was within 
the jurisdiction of the municipal court. 

The United States St. 1825, c. 276, $ 22, provides for the 
punishment of assaults with any dangerous weapon, or with 
intent to kill, &c. The indictment in this case does not, in 
terms, aver an intent to kill; but it does aver an assault with 
i. dangerous weapon, by which the life of the person assaulted 
was put in danger. But the indictment in the district court 
did, in terms, charge an assault with a dangerous weapon, and 
with intent to kill. This was, no doubt, founded upon the 
act of 1825, above cited; and no other act on the subject has 
been referred to. If there were any other statute of the 
United States on the subject, or were it attempted to be sus- 
tuined at common law, the result on the question of juris- 
diction must be the same, unless there were some more recent 
statute, giving, in terms, jurisdiction to the courts of the 
United States, in cases of assault, in creeks, &c. and making 
such jurisdiction exclusive. 

It being clear that the indictment against the defendant, in 
the district court of the United States, for the same assault 
charged in this indictment, was not within the jurisdiction of 
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that court, we may presume that the acquittal there was upon 
that ground, and not upon the merits. But whether it was 
so in fact, or not, it is equally clear that no legal judgment 
could have been rendered on a.conviction in that court, and 
therefore that an acquittal there is no bar to this indictment. 
Exceptions overruled. 


Jonas Batu vs. Henry Gitspert & ‘Trustee. 


A wager on the event of an election is illegal and void. 

When the parties to a wager on the event of an election place money in the hands 
of a third person, as stakeholder, he is immediately liable, in the trustee process, 
to a creditor of either of them. 

When one who is charged, in the court of common pleas, as trustee of another, 
under Rev. Sts. c. 109, appeals to the supreme judicial court, and is charged there 
also, he is not entitled to any costs on his appeal. 


Tis was an action of assumpsit, in which the declaration 
alleged that “the said Gilbert, at Boston, on the seventh day 
of November 1844, for value received of the plaintiff, drew 
his order, in writing, under his hand, of that date, directed to 
_ James Cheever, therein and thereby requesting said Cheever 
to pay to the plaintiff the sum of one hundred dollars; and 
the plaintiff, on said seventh day of November, at said Boston, 
presented said order to the said Cheever for his acceptance 
and payment, which the said Cheever then and there refused 
to do; of which the said Gilbert then and there had due 
notice, and was requested to pay the same; whereby he 
became liable.”” ‘There were also the money counts. 

- The said Cheever, on whom said order was drawn, was 
‘summoned as the trustee of the defendant, and the writ was 
served upon him on the 27th of November 1844. 

_ At the January term of the court of common pleas, in 
1845, the principal defendant was defaulted. Ata subsequent 
term, the trustee filed his answer, which was as follows: 

“Tn September or October 1844, Henry Davis and the 
defendant Gilbert came to my counting room, and placed in 
my hands the sum of one hundred and seventy five dollars, 
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Gilbert one hundred dollars, and Davis seventy five dollars, 
which I was requested to hold and dispose of upon the fol- 
lowing terms, as contingencies ; that is to say, if Henry Clay 
was elected the next president of the United States, I was to 
pay the said sum of one hundred and seventy five dollars to 
said Gilbert ; and.if Henry Clay was not so elected, I was to 
pay said sum to said Davis. I was about to make a memo- 
randum in writing, to which Mr. Gilbert objected, and said 
there was no need of any; that Mr. Davis was a gentleman, 
and would not sue back; and for himself, he would sooner 
have his hand cut off than to sue for it, or do any thing dis- 


honorable about it. 1 accordingly made no memorandum, 


and took the money. On the 15th of January 1845, when 
the result of the election was ascertained to my satisfac- 
tion, I paid said sum of one hundred and seventy five dollars 
to said Davis, and had not then, nor have at any time ever 
received any notice or direction from said Gilbert, not to pay 
over said money, or any part of it, to said Davis, either per- 
sonally or in writing from him, or by any one acting or 
assuming to act as agent of said Gilbert. In the latter part 
of November 1844, a person whom I suppose, but do not 
know, to be Ball, the plaintiff, presented to me a draft, in the 
common form, purporting to be signed by Henry Gilbert, to 
pay to said Ball (I think) one hundred dollars, for value 
received. Idonot know whether the signature was the hand- 
writing of said Gilbert, or not; and he has never said any 
thing to me on the subject, before or since. Said draft had 
no reference to any bet made by said Gilbert, nor to the 
presidential election ; nor did it contain any notice or direc- 
tion not to pay any money, in my hands, to said Davis, nor 
to refund to said Gilbert, or to pay to said Ball, or any other 
person, any money said Gilbert had deposited in my hands. 
The person who presented said paper did not direct me not 


to pay said money to any person but himself, nor give any 


directions as to said money; nor did he assume to act, or — 
appear to act, for said Gilbert, but for himself alone. I have — 
no recollection of any transaction with said Gilbert, except — 


.  —_= 
: 


MARCH TERM 1847. 399 
Ball v. Gilbert & Trustee. 


that described above, when the said Davis placed money in 
my hands, to be paid over as then directed; which direction 
was never countermanded by said Gilbert, in any way, to my 
knowledge.” 

The court of common pleas charged said Cheever, on his 
aforesaid answer, and he took an appeal to this court. 

W. Hilliard, for the plaintiff. 

Hallett, for the trustee. 

Suaw, C.J. We do not think it necessary, in this case, to 
enter on the general discussion whether, in this Common- 
wealth, a wager on an indifferent subject, in which the parties 
have no other interest than that created by the wager itself, 
is a legal contract, or one which may be enforced in a court 
of justice. In England, it has been reluctantly held, until 
recently, and still is, unless changed by statute, that for an 
equal wager, upon an indifferent subject, depending upon a 
contingency, though of a trivial nature, an action may be 
maintained ; Good v. Hilliott, 3'T. R. 693; though in that 
case a very able dissenting opinion upon the general ground 
was given by Mr. Justice Buller. 

But even in England, the general rule is held subject to so 
many restrictions and exceptions, that it remains applicable to 
very few cases. If the wager be upon a game or other trans 
action prohibited by law; if it draw into question the rights, 
feelings, interests or quiet of other persons; if it promote any 
violation of law, or operate as an incitement to a breach of the 
peace ; if it be contrary to good morals or sound public policy, 
the wager is void. In Massachusetts, it is believed no action 
has been sustained upon a wager; perhaps because none has 
been brought. We are not aware that there has been any 
direct adjudication on the subject. As far as judicial opinions 
have been indirectly expressed, they have been adverse to 
such an action. Amory v. Gilman, 2 Mass. 1. Babcock v. 
Thompson, 3 Pick. 446. And Chancellor Kent, in his Com- 
mentaries, considers the law so settled in Massachusetts. 
3 Kent Com. (3d ed.) 278. 

But it is perhaps useless to speculate upon the general 
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question of the legality of wagers, on indifferent subjects of 
‘contingency. The more precise question here is, whether 
a wager upon the event of an election to a public office, 
depending upon popular suffrage in this Commonwealth, is 
valid, and constitutes a binding contract. It seems to us 
sufficient to state the question. The answer is too obvious 
to admit of doubt. And it seems to us, that upon principle, 
such a wager is equally void, whether it be upon the election 
of an officer of the United States, of the state government, 
of a county, town, parish, or other aggregate corporation, 
depending on suffrage. The very theory of such popular 
institutions is, that the person elected to office is placed there 
by the free choice of the majority of persons free to mquire 
and judge, free to will and determine, and free to act with 
purity and intelligence, uninfluenced and unseduced by mter- 
ested, sinister, or corrupt motives. If the persons voting act 
otherwise, they act without regard to the fitness of the can- 
didate, or to their own sense of duty. Upon the practical 
maintenance of this theory, in its purity and perfection, or as 
near an approximation to it as the infirmities and vices of soci- 
ety will permit, depend the utility, the safety and the stabil- 
ity of all popular institutions, relying upon popular suffrage 
for their basis and operation. And it is obvious that the more 
extensive and general the right of suffrage is, the more easily 
it may be abused and perverted, and the more important it is 
that its purity should be guarded and preserved. ‘The more 
general the right of suffrage, the smaller the proportion of 
power which the vote of each one carries, the more easily 
is it influenced, and, if voters should ever become venal, 
the smaller the price at which each can be influenced or 
controlled. RoE 

If one bet can be made on an election, many can be made. 
If small sums can be staked, large ones can. So that, ona 
great and exciting popular election, a large amount of money 
may depend on the result. All those who are acting together 
will have a common, and may have a large, pecuniary interest 
in the issue. And it is conformable to the most obvious 
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principles of economy, and dictated by the common motive 
to human action, self-interest, that those who are to gain or lose 
a large sum of money, upon the happening of an event which 
is contingent, should make a reasonable outlay of money, to 
influence and bring about that event. This, therefore, they 
will be likely to do, without regard to the social and political 
merits of the electiop. It may happen — in fact it does often 
happen — that a few thousand, or even a few hundred, votes 
may decide the election of a State; and the election of a 
State may decide that of the Union. If a few thousand 
dollars will command or influence such a number of votes, 
would it not be presuming too much on pure, disinterested 
virtue, to believe that they would not be applied. And such 
influence is to be brought to bear, not merely on the few 
hundreds or thousands, who may turn the sea but upon the 
whole body of voters, on both sides. 

But money may be applied to effect the result, not only in 
the coarse, palpable and offensive form of bribery, by the 
direct purchase of votes, but in other modes quite as effica- 
cious, and not less detrimental to the public interest. It may 
_ be applied, by the managers of the respective parties, to the 
provision of treats and other gratifications; to the opening of 
houses of entertainment, to which partisans may resort at free 
cost, where the passions may be stimulated, the moral sense 
perverted, and all idea of social duty and personal responsi- 
bility overwhelmed in mere blind partisan feeling and desire 
of triumph, which lose sight of the object for which the right 
of suffrage is conferred. An election so influenced could not 
be regarded as the expressed will of an intelligent constitu- 
ency; it would violate the whole theory, on which the right 
of suffrage is founded, and destroy the confidence of ali 
judicious persons in that particular power of the people, 
which has been regarded as the principal security for perma- 
nent, regulated, constitutional liberty. If it be true that 
wagers on elections would have any tendency to create such a 
pecuniary interest in their result, as we have no doubt they 
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have, we can have no hesitation in saying, that all such 
wagers are illegal and utterly void. 

But the position here taken is well supported by authority. 
It was held, in England, that a wager on the event of an 
election of a member of parliament was void; but that was 
a bet between voters. Allen v. Hearn, 1 T. R. 56. So in 
Pennsylvania. MM’ Allister v. Hoffman, 16 S: & R. 147. 
Smith v. M’ Masters, 2 Browne, 182. So in New York. 
The first case was that on an election in which the parties 
were voters; one party had voted, but by possibility the 
other party might have voted after the bet was made, and 
some stress was laid on this circumstance. Bunn v. Riker, 
4 Johns. 426. Afterwards the same decision was given upon 
a bet made after the voting had closed, and it could not influ- 
ence the particular result. Lansing v. Lansing, 8 Johns. 
454. And the same decision, on general grounds, was made 
in several cases. Vischer v. Yates, 11 Johns. 23. Yates v 
Foot, and Denniston v. Cook, 12 Johns. 1, 376. Rust v 
Gott, 9 Cow. 169. The same doctrine has been held in 
Rhode Island and other States. In Rhode Island, an able 
opinion was given by Chief Justice Eddy, in the case of 
Stoddard v. Martin, 1 R. Isl. Rep. 1, and also stated in 
very good note in 9 Cow. 175. 

Supposing, then, the contract to be illegal and absolutely 
void, what are the rights and obligations of the respective 
parties under it. ‘The law will not lend its aid to carry into 
effect an illegal contract, if it be executory, nor to restore 
the party who has paid money on it, if executed. They are 
in part delicto. 'The winner cannot maintain an action 
against the loser to recover it if not paid, nor the loser to 
recover it back when paid. 

A question might arise, whether the stakeholder might not 


] 


stand on the same footing, and be held to be amenable to 


neither party for money received on such a wager; but we 
think it clear that in no proper sense can the stakeholder be 
regarded as a party to the illegal contract, or in pari delicto. 
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He is a mere depositary of both parties for the money de- 
posited by them respectively, with a naked authority to deliver 
it over on the proposed contingency. If the authority is actu- 

ally revoked before the money is paid over, it remains a 

_ naked deposit, to the use of the.depositor. Cotton v. Thur- 

land, 5 T. R. 405. Lacaussade v. White, 7 T. R. 535. It 

was said by Le Blanc, J. in Vandyck v. Hewitt, 1 East. 98, 

that the authority of Lacaussade v. White had been much 

canvassed in Howson v. Hancock, 8 T. R. 575. See also 
the remarks of Mansfield, C. J. in 3 Taunt. 284, and of Law- 

_ rence J. in 8 East, 382, note. But the distinction between 

those cases is quite obvious. The former was upon an illegal 

{ wager, against the stakeholder, after the event had happened, 

_ but before the money had been paid by the stakeholder to 

_ the winner. It remained in the hands of the stakeholder as a 

naked deposit, with authority to pay it over upon the con- 

_ tingency ; the bringing of the action was a revocation of the 

authority, so that it became a deposit to the plaintiff’s use.* 

- In Howson v. Hancock, the money had been paid over to the 

winner; and then it stood upon the same footing as if paid 

_by the loser himself, who, being in pari delicto, could not 

_ maintain an action to recover it back. ‘The same principle 

was settled in a case already cited for another purpose. 

 Vischer v. Yates, 11 Johns. 23. 

_ We think the money deposited by each party was a simple, 

_ naked deposit, respecting which the agreement to pay it over 

_ to one, according to the result of the pending presidential 

election, and not executed by actual payment, was wholly 

inoperative and void; and then, by implication of law, the 

_ money was so deposited to the use of the depositors respec- 

_ tively ; and that an action for money had and received would 


__ * In Evans’s Essays on the action for money had and received, (Amer. ed.) 
46-48, it is said that the report of Lacaussade v. White, 7 'T. R. 535, is ‘ sub- 
stantially wrong;’’ that the action was brought by the winner, and not the 
"loser; that the loser availed himself of the illegality of the contract, to avcid 
performing his engagement, and in addition to this, wished to retain what he 
had received as the consideration for a contract which he had elected to vacate, 
and which, therefore, was in effect paid without consideration. 
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lie for each party for the amount so deposited by him. Sc 
that, at the time of the service of this writ, November 27th 
1844, Cheever held $100 as a deposit to the use of Gilbert, 
and if he was liable to be charged as trustee at that time, i! 
is no good answer, that afterwards, in February, and when 
the result of the election was ascertained, he paid over the 
amount to Davis, the winner. It was a payment in his owr 
wrong. 

If it be urged that the contract was voidable, and could 
only be avoided by the party himself who had made the 
deposit ; that it was a personal privilege to rescind it, whick 
he might exercise or not, by notice to the depositary not t« 
pay over; and that no such notice, or notice of the revocation 
of his authority, was given personally by the principal defend- 
ant to the trustee ; we think the argument cannot avail. ‘The’ 
contract, as between the parties to the wager, was not voida- 
ble only, but absolutely void ; not as injurious to the rights of 
one party, which he may avoid at his election, but as contrary 
to public policy, and wholly void, and needed not the act or 
will of the party to rescind it. 

The contract being void between the parties, the money in 
the hands of the stakeholder becomes a naked deposit to the 
use of the depositor, and is precisely within the provisions of 
the trustee law. He has effects of the principal defendant 
intrusted and deposited in his hands, liable to be attached. 
Rev. Sts. c. 109, § 4. | 


As an owner of money or other property may give it away 


without consideration, if he can do it without injury to his 
creditor or other third person, so he may authorize one holding 
money for his use to do the same. If, therefore, such stake- 
holder has paid over the money, with the authority of the 
depositor, before notice of the revocation of such authority, 
and before the right of any third person has intervened, the 
depositor, as we have seen, cannot recover it back. In the 
present case, the money had not been paid over when the 
attachment was made; no formal act of revocation: on the 
part of the depositor was necessary; the attachment was an 
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official revocation by rendering the depositor liable by law to 
answer to the attaching creditor. The service of the process, 
therefore, being thus a revocation of the authority of the 
stakeholder to pay over to Davis the money deposited by 
Gilbert, the depositary, Cheever, became chargeable as the 
trustee of Gilbert, to the amount of that deposit; and any 
payment afterwards was a peyment in his own wrong. 
Trustee charged. 


_A question having arisen upon the trustee’s claim for costs, 
the court are of opinion that as he had appeared at the first 
term at the court of common pleas, and submitted himself to 
examination, he was entitled to his travel and attendance in 
that court, to be taxed, together with $3 for his answer ; all 
to be deducted from the funds in his hands. Rev. Sts. c. 109, 
$$ 49, 50. But as he appealed from the judgment of that 
court, charging him as trustee, under which he might have 
safely paid the money, the court are of opinion that he is 
entitled to no costs afterwards. ; 


Witarp Puiuirs, Judge, &c. vs. Joun G. Rogers & others. 


An estate in fee, or in tail, defeasible upon a contingency, is liable to be taken in 
execution by a creditor of the tenant, and held until the happening of the 
contingency. 

An administrator who takes tree estate on execution to satisfy a debt due to his 
_ intestate, and receives payment therefor, on its being taken from him for public 
uses, is estopped to deny that the estate was liable to be levied on, or that he 
took any thing therein by the levy. 

When real estate, on which an administrator has made a levy to satisfy a judgment 

- recovered on a debt due to his intestate, is taken for public uses, after the time 
allowed to the judgment debtor to redeem it has expired, and the money, awarded 

as a compensation therefor, is received by the administrator, the sureties on his 

____ administration bond are liable for his default in regard to that money. 

_ The court will not sustain a bill in equity, brought on the Rev. Sts. ce. 70, § 16, 

against the devisees and legatees of a surety on an administration bond, whose 

estate has been settled, to recover for the default of the administrator for whom 
he was surety, if the claim is a stale one, and the claimant has been guilty of 

- great.negligence, laches and delay, although the claim is not, strictly speaking, 
barred by the statute of limitations 
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Suaw, C.J.* This is a bill in equity brought by the judge 
of probate, in his official capacity, against the devisees and — 
legatees of Daniel Dennison Rogers, upon a bond executed 
in 1821, by John G. Rogers, as principal, and Daniel D. 
Rogers and Abigail Hall, as sureties, in the penalty of $10,000, 
conditioned for the faithful performance by the said John G. 
Rogers, the principal, of the duty of administrator de bonis 
non of Ebenezer Hancock, to which office, as the bond recites, 
he had then been appointed. The suit is brought agaist the 
said devisees and legatees upon the ground that no cause of 
action accrued to the judge of probate, on this bond, until 
within one year next before the commencement of the suit; 
and that in the mean time all remedy against the administrator 
had been barred by the statute of limitations. Rev. Sts. c. 66, . 
$ 5; c. 70, $$ 138-16. By the section last cited, if there 
be more than one person liable, under the previous provisions, 
in different proportions, the plaintiff may proceed by bill in 
equity. Wood v. Leland, 22 Pick. 503. Upon these author- 
ities, the court are of opinion that they have jurisdiction in 
equity, in a case like the present. 

The suit is brought on the probate bond, in the name of 
the judge of probate, who was merely a trustee for the parties 
interested, in order to recover a balance alleged to be due 
from the administrator on his probate account, for which, it 
is alleged, the sureties on the probate bond are liable. 

The first objection to the plaintiff’s recovery is, that the 
balance of the demand now claimed will appear, from an 
examination of the accounts, to depend upon the credit given 
by the administrator, in his probate account, of $15,361-94, 
as the proceeds of the Merchants Row estate, levied on and set 
off on execution to him, in his capacity of administrator, as 
the estate of John Hancock, for a debt due from him to the 
intestate. | ; 

It is contended that the administrator ought not to be 
charged with the proceeds of that real estate, levied on to 


a 


* Hubbard, J. did not sit in this case. 
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satisfy the debt due from John Hancock to the intestate, be- 
cause the estate was not liable to be levied upon, as the estate 
of John Hancock ; that under the will of his grandmother, 
Mrs. Cushing, he took a contingent and defeasible estate only, 
an executory devise determinable on his dying without issue, 
in the life time of his brother Thomas Hancock. ‘To this, 
we think, there are several answers. ‘The first is, that by the 
terms of Mrs. Cushing’s will, this was an estate tail with cross 
remainders; and that by St. 1791, « 60, $ 2, which was 
then in force, it was expressly liable fo. the debts of the 
tenant in tail. But supposing it an executory devise, defeasi- 
ble upon the contingency of his dying without issue living at 
the time of his decease, still he had a present vested estate, in 
fee or in tail, defeasible upon a contingency not likely to 
happen; which never did happen; and this was real estate 
liable to be taken on execution and held by the creditor, or 
his assigns, until the happening of the contingency. Secondly. 
Having taken the estate in execution, as one liable to the 
levy, and which was never redeemed; having received the 
money for it from the city, as such administrator; he would 
%e estopped, in the settlement of his probate account, to deny 
that he took any thing by the levy. It would be his duty to 
account for it; a duty for the performance of which the bond 
was a collateral security. 

This estate was afterwards taken by the city, under the 
authority of a special act of legislation, (S¢. 1823, c. 148,) 
to widen and enlarge Faneuil Hall Market; and the sum 
allowed therefor by the city was received by the adminis- 
trator, and credited in his account. It is contended that this 
ought not to be credited in general probate account, or, if 
chargeable to him at all, it is a charge against him person- 
ally, for which his sureties were not liable. The argument 
is, that it ought not to bind the sureties, because it was a new 
obligation, cast upon the administrator, not subsisting when 
the bond was given. We think that this furnished no de- 
fence to the sureties. The condition of the bond was, in 
general terms, to perform the duties of administrator. One 
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of these duties was, to collect debts due to the estate, and 
account for the proceeds; and one of the modes then existing 
by law, was to have land set off to him, of which he became 
seized. But further; such duties may be regulated by new 
laws, without impairing the obligation of the bond. [If it 
were held otherwise, any change in the law respecting the 
settlement of estates, by varying the duties of an executor or 
adiuinistrator, would vacate the bond, so far as the sureties 
are concerned ; and for any other purpose than binding the 
sureties, the bond is useless. 

But we have not thought it necessary to go more fully into 
this part of the case, because we think the decision of the 
cause does not depend on it. 

Another ground of defence is, that the claim is barred by 
the statute of limitations; or if, strictly speaking, not barred 
by the statute, that it is a stale claim, coming within the 
policy of the statute of limitations, excluded by analogy to 
the statute, and one which a court of equity will not sustain. 

In order duly to appreciate these grounds of defence, it 
will be necessary to consider who are the parties, what are 
the principles on which a claim of this kind is founded, and 
what are the rules of law and the principles of equity appli- 
cable to it. 

It appears, as well by the indorsement of the bill in equity, 
as by the facts of the case, that the suit is brought for the 
benefit of John Hancock, and that he is now the only party 
interested. He and his mother and brother Thomas, after 
payment of the debts, were the only persons beneficially 
interested in the estate of Ebenezer Hancock, the intestate ; 
and it appears that the mother has long since deceased, and 
that ‘Thomas, the brother, died intestate and without issue, 
leaving John his sole heir at law. 

In order to recover against the heirs, devisees, aad legatees 
of Daniel D. Rogers, it must appear that a cause of action 
has accrued against the estate of the deceased ; that it did 
not accrue until the four years’ limitation of suits against 
executors and administrators had passed; and that it was 
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prosecuted within one year after such cause of action ac- 
crued. ‘This last unusually short limitation, we think, very 
significantly discloses the policy of the law on this subject. 
The first great object of the law is, to make the property of 
a deceased person, real and personal, assets for the payment 
of his debts. For this purpose, ample time is given to cred- 
itors to make their claims, and ample means to executors and 
administrators to meet them. But it may occur that unex- 
pected claims of damages may arise, after an estate is settled, 
from old covenants running with land, from outstanding 
official bonds, and from other causes, the grounds of which 
could not have been foreseen. The law, following out its 
general intent to make all the property of a deceased person 
applicable to the payment of debts, before it passes to benefi- 
claries, who are mere volunteers, permits a creditor, so situ- 
ated, to follow the property into the hands of heirs and dis- 
tributees, devisees and legatees. For this, however, the 
shortest practicable time is allowed; barely enough to consult 
counsel, take proofs, and commence a suit. And this is 
founded on the most obvious considerations of reason and 
justice. Property thus received is regarded by the takers as 
their own, is treated as such, invested in trade, expended for 
education, and otherwise appropriated and disposed of. Res- 
toration, under these circumstances, after any considerable 
lapse of time, often operates as a hardship upon those who 
hhave lived, conducted, and incurred expenses, prudently it 
may be, as they were situated, but which they would not 
have done, but for the property thus supposed to be their 
own. It is with reference to these principles that the law is 
to be applied. 

We are strongly inclined to the opinion that the suit is 
barred by the statute of limitations. It appears by the facts 
agreed, that, in September 1829, the administrator settled an 
account, charging himself with a balance of $7842-66 of 
personal estate, besides the large amount of real estate which 
had been levied on as the estate of John Hancock, and which 
he then held. A decree was then passed, directing, under the 
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special circumstances, that this balance should be paid over, 
in full, to Thomas Hancock, on the ground that John was 
still a debtor to the estate, in a large amount. It was after- 
wards held that this decree was irregular in directing the 
whole to be paid by the administrator to Thomas Hancock, 
as an attempt to set off John’s debt against his distributive 
share. ‘This was reversed, long afterwards, by the judge of 
probate, and that reversal was confirmed in this court. See 
19 Pick. 167. This, however, did not affect the decision in 
any other respect, and the decree was not appealed from. 

But by the same decree, the judge of probate directed that, 
if the balance was not paid, the bond should be delivered to 
the guardian of Thomas Hancock, to be put in suit. ‘The 
facts find that, immediately after this decree, a demand was 
made upon the administrator, for the balance, which he did 
not pay, and he then declared his inability to do so. No 
appeal was taken from this decree. It stood in force many 
years, and until after the resignation of the administrator. 
This demand and refusal was prima facie a breach of the 
bond, at law; and as the administration on the estate of 
Daniel D. Rogers had then closed, this right of action was 
limited to one year. After that time, the action was barred 
by the lapse of one year. Rev. Sts. c. 70, $ 14. 

This is the view which the present claimant, John Han- 
cock, seems to have taken of it; because, in a subsequent 
controversy between the guardian of his brother and himself, 
he claimed to charge the guardian for this balance, on the 
ground that, by neglecting seasonably to sue the bond, all 
claims against the heirs and devisees of the estate of Daniel D. 
Rogers, the only solvent surety on the bond, were wholly dis- 
charged. 'This is not to be regarded as an estoppel; but it 
indicates the view which he himself took of the matter, 
some years before this suit was brought. 

But whether or not the suit is strictly barred at law by the 
one year limitation, we are satisfied that it is a claim which, 
under the circumstances, cannot be enforced in a court of 
equity. The reason, perhaps, why statutes of limitation are 
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not, strictly speaking, recognized and allowed in courts of equity, 
is, that in terms they are commonly limitations made in refer- 
ence to certain legal remedies, and in terms apply to these only. 
But a court of equity acts in obedience to the spirit of statutes 
of limitation, and rather adopts the reason and principles ‘on 
which, as positive rules, they are founded, than the rules 
themselves. A court of equity will, therefore, recognize a 
defence as a good one, which is founded on the lapse of time 
and the staleness of the claim, when no statute of limitations 
directly governs the case. It acts upon the doctrine of dis- 
couraging, for the peace of society, antiquated demands, by 
refusing to interfere when there has been gross laches or long 
acquiescence. Smith v. Clay, Amb. 645. 2 Story on Eq. 
$$ 1520, 1521. Mitf. Pl. (3d ed.) 221. 

This, on the face of it, is an antiquated claim. The bond, 
on which the bill attempts to charge the devisees and legatees 
of a surety, was made almost thirty years ago. The other 
surety was the mother of the principal obligor, long since 
deceased, and to whom the principal was the only heir. The 
settlement of the estate of Daniel D. Rogers closed in 1829, 
nearly twenty years ago; and this bill attempts to follow the 
property into the hands of children and grandchildren. 

The plaintiff attempts to account for this from the peculiar 
circumstances of the case, and to show that no cause of 
action, on which he could proceed, arose until 1844, when the 
administrator, long after his discharge from the trust, settled 
an account; and that this suit was commenced within one 
year. ‘The question is, whether these reasons are satisfactory. 

In the first place, it is to be considered that the question 
does not turn, as it might in a suit at Jaw upon a penal bond, 
on the point whether an action would lie, where the right is 
made to depend upon some formal act, such as making a 
demand. When a contracting party has undertaken to doa 
collateral act on demand, an action at law would not lie until 
demand made ; the cause of action thus accrues, and then the 
statute of limitations begins to run. But where it depends 
upon the party claiming to make such demand, he cannot be 
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permitted to sleep over his rights, by postponing his demand 
for a long time, to the manifest damage of others. If the 
demand is not made in reasonable time, the claim must be 
considered stale, and no relief will be granted in a court of 
equity. Codman v. Rogers, 10 Pick. 120. So, in a more 
recent case, like the present —a suit against an heir, after 
administration closed — it was said, that “it is not enough that 
a mere formal right of action accrues, by an act done after 
the four years. If the demand might have been made, and 
thereupon an action would have accrued before the expiration 
of the four years, it might have been brought against the 
administrator, and will not lie against the heir.” Hall v. 
Bumstead, 20 Pick. 7. 

There were circumstances in the present case which should 
have bound the parties, ultimately interested in this estate, to 
somewhat extraordinary diligence. ‘The estate was originally 
represented insolvent ; a commission was taken out, and debts 
proved under it. But the principal part of these debts was 
due from the intestate, as surety for his son John, the present 
claimant; and by a suit of the administrator against John, a 
very large judgment was recovered, and in some patt satisfied. 
A portion of this property was afterwards taken by the city, 
to enlarge Faneuil Hall Market, by which a large sum of 
money was unexpectedly received by the administrator, and 
credited in his account. The whole account was very large, 
amounting to eighty or ninety thousand dollars, and the credit 
already mentioned was over $15,000. This was in 1825; 
soon after which he settled an account. ‘The estate was then 
substantially settled, and there was no good reason why a 
decree of distribution was not then prayed for by the heirs, 
including John. 

On the 10th of July 1826, he settled an account, ‘recapitu- 
lating his former accounts, and charging himself with a 
balance of.real and personal property. No reason appears 
why a decree of distribution was not prayed for at that time. 
It is stated as a fact, that Mrs. Hancock, the mother, made a 
claim for one third as personal estate ; that after her decease, 
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the claim was renewed by her executor; and that this claim 
was not decided till March 1829. See 8 Pick. 29. It does 
not appear at what time this claim of Mrs. Hancock was 
made; but probably it was soon after the settlement of the 
account. 

But it does not appear that John Hancock, for himself, 
made any claim for distribution. On the contrary, it appears 
from the case of Hancock v. Minot, 8 Pick. 29, that the 
appeal from the allowance to the widow was taken wholly by 
Thomas Hancock, by his guardian. But we think, if he 
chose to lie by, and made no prayer for a decree of distribu- 


tion, the controversy between other parties is scarcely an 


excuse for him to do nothing. Non constat but, if he and 
his brother had prayed distribution, that a decree might have 
been passed allowing them their respective undisputed third 
parts, leaving the third claimed by the mother in the hands 
of the administrator, till the controversy was settled. The 
administrator was then solvent, and the strong probability is, 
that two thirds of the amount in his hands might then have 
been realized without difficulty. 

It may perhaps be said that John Hancock, then being a 
large debtor to the estate, might suppose that he had no right 
by law to claim distribution, and therefore was bound to wait 
for the termination of the controversy between other parties. 
But his ignorance of the law, on which his rights depended, 
ought not, at this late day, to be put forth as the ground of 
charging others in equity for his benefit. 

But again ; supposing that was not such an acquiescence as 
ought to affect the present plaintiff, we think the proceedings 
in 1829 were of a more striking character. In March 1829, 
the claim of Mrs. Hancock was settled against her. ‘The 
administrator had already settled his account, showing him- 
self chargeable with a balance, and nothing remained but to 
pray distribution. On the 20th of April 1829, a petition was 
filed by the guardian of Thomas Hancock, praying that the 
whole of the estate in the hands of the administrator might 
he assigned to him, on the ground of the debt still due from 
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John, the co-heir, to an equal amount. Upon this petition, 
the whole was assigned to John by adecree, which was after- 
wards decided to be irregular and void. From this decree 
John Hancock took no appeal. Had he done so, the presump- 
tion is, that the decree would have been set right, and the 
estate promptly settled. 

One fact, under the particular circumstances of the present 
case, comes to be important. It appears that early in April 
1829, John G. Rogers, the administrator and principal obligor 
in the bond, failed and stopped payment; and, as it after- 
wards appeared, had suffered great losses, and was insolvent. 
This was after the judgment of the court, in the case of 
Hancock v. Minot, in which it was decided that the widow 
took no share in the estate, as personal, and that the whole 
distributive share belonged to John and Thomas. “a 

The settlement of the estate of Daniel D. Rogers closed 
on the 4th of April 1829. It does not distinctly appear | 
whether this was before or after the failure of Rogers. If | 
the parties interested in this bond intended to look to the 
estate of Rogers, as a surety, it would have been proper, 
though not perhaps legally necessary to their right to main- 
tain an action, but an act of due diligence, to give notice of 
such claim, pursuant to the provisions of St. 1788, c. 66, $ 4, 
then in force, in order that funds might be reserved to 
meet it. 

But it is, perhaps, not necessary to follow minutely the 
history of the settlement of this estate, through its various 
stages, to the present time, though many other circumstances, 
not enumerated, have weight in leading us to the same con- 
clusion; which is, that there has been extraordinary delay 
and negligence on the part of the only party now interested, 
in bringing the settlement to a close. During the whole 
time, from the taking out of this administration till 1842, 
John Hancock took no active measures to obtain a settlement 
of the administrator’s account and a distribution of the estate. 
After the several accounts of 1827 and 1829, he put in no 

aim for a distribution. It is true he was then a debtor to 
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the estate ; but that, by law, was no bar to his claim for a 
distribution. In 1829, he simply filed an answer to the peti- 
tion of his brother’s guardian, praying that a distribution 
might be made according to law; but he took no appeal from 
the decree. 

Without relying upon any one of these circumstances as 
alone sufficient to bar the suit, we are of opinion that, taken 
together, they indicate great laches and negligence on the part 
of John Hancock, who, from being originally a large debtor 
to the estate, and from whose default in payment the per- 
plexities and difficulties attending the settlement of this 
estate have mainly arisen, has now, by change of circum- 
stances, become the sole party interested in the funds. And 
if there has been no formal breach of the bond, upon which a 
right of action at law accrued before 1844, and so the statute 
of limitations is not an absolute bar to the suit, yet, on the 
ground of such negligence and delay during this great length 
of time, it would be contrary to the principles of equity to 
sustain such a demand against the devisees and legatees of a 
surety, whose estate has been long settled, and that the suit 
cannot be maintained. 

Bill dismissed. 

Bartlett §° Hancock, for the plaintiff. 

Aylwin & Paine, for the defendants. 


Isaac Parker vs. Atvin Apams. 


An action for an injury received from a collision of carriages passing on a public 
road cannot be maintained by a party who was guilty of negligence at the time of 
the collision, although the other party was also guilty of negligence, and was on 
the wrong side of the road. 


THIs was an action of trespass upon the case, to recover 
damages alleged to have been sustained by the plaintiff, by 
reason of the negligence and carelessness of the defendant’s 
servant. The trial was in the court of common pleas, before 
Ward, J. who signed the following bill of exceptions: 
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“The plaintiff offered evidence tending to show that his | 


servant, driving his four wheeled chaise or buggy, was pass- 
ing down Court Street, towards State Street, on the right 
hand side of the street, at a moderate pace, and that the said 
vehicle was there run against by the defendant’s express 
wagon, which was under the care and management of the 
defendant’s servant, and by the negligence and carelessness 
of the defendant; and that the defendant’s wagon was pass- 
ing up the said street, on the left hand side of said street, 
whereby the collision was occasioned. 

“The defendant offered evidence tending to show that his 
express wagon, under the care and management of his ser- 
vant, was passing up Court Street, on the right hand side of 
the street, behind other vehicles, and upon a walk, and that 
the plaintiff’s servant, who had the care and management of 
the plaintiff’s horse and vehicle, by his own carelessness and 
negligence, drove against the defendant’s wagon, and thereby 
occasioned the damage in question; and that there was no 
negligence or carelessness on the part of the defendant’s 
servant. And in this matter there was a conflict of testi- 
mony. 

‘lhe court instructed the jury, that if they were satisfied 
that the defendant did not, on the said occasion, use ordinary 
care, or was guilty of negligence, their verdict would be for 
the plaintiff; that if they were satisfied that the plaintiff did 


not use ordinary care, or was guilty of negligence, their ver- 


dict would be for the defendant; that if the collision was 
caused by the negligence of both parties, the verdict must be 
for the defendant. 

“The plaintiff’s counsel asked the court to instruct the 
jury, that if, from the evidence, they were satisfied that the 
defendant’s servant was upon the left hand side of the street 
at the time of the collision, then by force of the revised 
statutes, chapter 51, defining the law of the road, the defend- 
ant was, at all events, liable for the damage occasioned ; this 
being, by the statute itself, such negligence as to render the 
defendant liable, notwithstanding any negligence on the part 
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of the plaintiff. The court declined so to instruct the jury, 
but did instruct them, that if they were satisfied, from 
the evidence, that the defendant’s servant was on the left 
hand side of the street, it was evidence strongly tending to 
show the want of ordinary care on the part of the defendant, 
but that this was subject to be controlled by the other evi- 
dence in the case. 

“'The jury found for the defendant. At the request of the 
plaintiff’s counsel, the jury, being asked the grounds of their 
verdict, replied that they found the collision to have been 
occasioned by the negligence of both parties.” 

HI. M. Parker, for the plaintiff. 

A. H. Fiske, for the defendant. 

Dewey, J. The decision of the present case only requires, 
as we apprehend, the application of well settled principles, 
which have been often applied to analogous cases. The 
plaintiff alleges that he -received an injury while travelling 
lawfully upon a public street in the city of Boston. ‘That 
injury arose from a collision of two vehicles driven by the 
servants of the two litigating parties. ‘To entitle the plain- 
tiff to recover of the defendant damages for the injury he 
thus sustained, he must show the injury to have been 
attributable to the misconduct of the defendant, and under 
such circumstances as to exonerate himself from all neglect 
of duty on his part. ‘The general question, as to the relative 
duties of persons travelling on a public way, was considered 
by the court, in the case of Lane v. Crombie, 12 Pick. 177, 
where it was held that, in an action for an injury alleged to 
have been occasioned by the negligence of the defendant in 
driving upon the highway, the burden of proof is upon the 
plaintiff, not only to show negligence and misconduct on the 
part of the defendant, but ordinary care and diligence on his 
own part. A similar principle had previously been applied, in 
the case of Smith v. Smith, 2 Pick. 621, where the plaintiff 
alleged that he had sustained an injury by reason of an 
obstruction unlawfully placed by the defendant in the high- 
way. [t was held that the plaintiff could not recover 
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damages, if it appeared that he had not used ordinary care to 
avoid injury from such obstruction. See also Washburn v. 
Tracy, 2 Chip. 128. 

The cases of actions against towns, for injuries occasioned 
by reason of their neglect to keep the public roads in safe 
and convenient repair, afford an illustration of the rule. 
Thompson v. Inhabitants of Bridgewater, 7 Pick. 188. Adams 
v. Inhabitants of Carlisle, 21 Pick. 146. In such cases, the 
plaintiff does not entitle himself to a verdict by establishing 
the fact of a defective highway, known to be such by the 
town, (however strong the evidence may be of the negligence 
of the town in relation to the want of repair of the way,) 
though an actual damage be sustained by him in travelling 
on such way. The plaintiff must go further, and show, 
affirmatively, that he was using ordinary care and diligence 
in travelling upon the road. Without this, no matter how 
culpable the town may be, the plaintiff cannot recover 
damages for any injury he may sustain by reason of any 
defect in such highway. 

This principle was much earlier applied, in the case of 
Butterfield v. Forrester, 11 East, 60. In that case, the de- 
fendant, while making some repairs upon his dwelling-house, 
had obstructed the public street, and by reason of such 
obstruction the plaintiff had received damage; but it further 
appeared that the injury was received while he was riding 
furiously against the obstruction, when, with ordinary care, 
he might have avoided it. Lord Ellenborough said, ‘two 
things must concur to support this action; an obstruction in 
the road by the fault of the defendant, and no want of ordi- 
nary care to avoid it on the part of the plaintiff.” Various 
subsequent English cases might be cited aflirmatory of the 
general doctrine. I will refer only to Bridge v. Grand Junc- 
tion Railway Co. 3 Mees. & Welsb. 244.* 

It is contended, however, that this action may be main- 
tained, by virtue of the provision of Rev. Sts. c 51, $1, 


* See Angell on Carriers, §§ 556-559. 
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requiring that every traveller ‘shall seasonably drive his 
carriage, or other vehicle, to the right of the middle of the 
travelled part of the road, so that the respective carriages, or 
other vehicles, may pass each other without interference ;”’ 
and the further provision in $ 3, that every person, offending 
against the preceding provision, shall be liable to any party 
for a.l damages sustained by reason of such offence. It is 
insisted that the defendant, being on the wrong side of the 
road, in violation of the provisions_.of the statute, was at all 
events liable for all damages occasioned thereby, notwith- 
standing any negligence on the part of the plaintiff. This 
position, we think, is untenable. ‘The defendant, in the case 
at bar, was in no more fault from being on the wrong side of 
the road, than the party who obstructs the highway in viola- 
tion of law, or the town which has, in direct violation of the 
statute, neglected to keep the highway in safe and convenient 
repair. In both those cases, the parties have acted in violation 
of law, and are liable to be prosecuted criminally therefor ; 
but a responsibility to a private person does not necessarily 
result therefrom. The traveller on the public highway is 
yot, with foolhardiness, as it is sometimes termed, to rush 


into danger because his fellow traveller, or the town, has 


wrongfully given him the opportunity to receive an injury. 


On the contrary, he must use ordinary care and prudence to 


i 
} 


avoid an injury that might otherwise result from the defaults 
of others. The rule which I have stated applies with full 
force to an obstruction, or exposure to a collision, occasioned 
by another’s travelling on the wrong side of the road. And 
it is of practical importance that it should be so, as, from the 
very nature of the case, travellers will frequently be found 
upon the side of the road interdicted by the statute. The 
traveller may well occupy any part of the road, if no other 
person is occupying any portion of it. When, by reason of 
meeting another traveller, the occasion requires it, he must 


seasonably turn to the right. The law imposes this duty ; 


but his disregard of that duty will not justify the traveller, 
who may be on the proper side of the road, in voluntarily or 
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carelessly permitting himself to be injured, either in his 
person or property, and then seeking to recover damages 
therefor of his fellow traveller, who was wrongfully on the 
left of the centre of the road. This precise question arose 
in Kennard v. Burton, 12 Shepley, 39, in which the supreme 
court of Maine held that where two persons meet, when 
travelling upon the public highway, and a collision takes 
place, by which one of them is injured, to entitle him to main- 
tain an action for damages, the injury must not have been 


caused by any want of ordinary care, on his part, to avoid it, | 


although he was travelling on the right side of the road, and 
the other party was not. The rule was stated to be this: 
“Tf the party, by want of ordinary care, contributed to pro- 
duce the injury, he will not be entitled to recover.”” ‘That 
case is directly in point, and fully confirms the general prin- 
ciples which seem to us properly applicable to a case like 
the present. The cases of Pluckwell v. Wilson, 5 Car. & P. 
375, and Williams v. Holland, 6 Car. & P. 23, sustain the 
same doctrine. In the former of these cases, it is said by 
Alderson, J. “if the plaintiff’s negligence in any way con- 
curred in producing the injury, the defendant would be 
entitled to the verdict.” See also Wayde v. Lady Carr, 
2 Dowl. & Ryl. 255. | 

The only case that I have seen, which can be supposed to 
conflict with the views we have stated as the law applicable to 
this case, is that of Fales v. Dearborn, 1 Pick. 345. That 
was the case of a chaise coming from the right of the centre 
of the road, and running against. the coach of the plaintiff. 
The instructions to the jury, by the court of common pleas, 
were, that if the traveller departed from the right side of the 
road, and interfered with other persons, and damage was done 
to them, he was responsible for the consequences; and if the 
jury found that the chaise of the defendant was on the left 
side of the street which he was coming down, the defend- 


ant was answerable for any injury which they might find — 4 


the plaintiff had sustained. The case seems to have been 
principally argued and considered upon another point, viz. 
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—— = 


- 


MARCH TERM 1847. 421 


Hutchins, Administrator v. State Bank. 


the question whether the statute regulating public travel 
applied to the streets of the city of Boston. No suggestion 
was made as to the want of ordinary care on the part of the 
plaintiff; and the case assumes that the injury was wholly 
attributable to the defendant. 

We are satisfied that the correct rule, in such cases as the 
present, is that which we have stated, and that judgment 
should be entered upon the verdict for the defendant. 

\ . EHaceptions overruled. 


Horace G. Hurcuis, Administrator vs. Presipenrt, 
Directors, &c. or THE StTaTE Bank. 


A testator in New Hampshire, who owned shares in a bank in Boston, made the 
following bequest to his wife, whom he made executrix of his will: ‘* All the prop- 

- erty, both real and personal, that I am possessed of, during her life, except my farm 
in the town of W. No part of the bank stock is to be disposed of, unless her com- 
fort should require it; but it is to be apportioned to my relations, according to her 
discretion, to be enjoyed by them, after her decease:”” She caused the will to be 
proved in New Hampshire, and gave bond as executrix, but never caused the will 
to be allowed and recorded in this State, according to the provisions of S¢. 1785, 
e 12, and Rev. Sts. c. 62: She also gave a power of attorney to a citizen of Boston, 
authorizing him to sell the shares in the bank there, which were accordingly sold 
by him, and a transfer thereof was made to the purchaser, in due form, on the 
books of the bank: After the death of the executrix, the will was duly allowed 
and recorded in this State, and administration, with the will annexed, was 
granted to H., who brought an action against the bank, to recover the dividends 
on the shares, from the time of the said sale and transfer. Held, that the execu- 
trix, as such, had the legal power to convert the shares into money, without the 
aid of a probate court in this State, if she could do it without legal process; that 
the bank was not bound to see to the application of the proceeds, nor to decide 
whether her comfort required the sale; that if she had no authority to appropri- 
ate the proceeds to her own use, or if she sold the shares, when she ought to have 
retained them, she was guilty of a violation of official duty, for which her sureties 
were responsible on the probate bond; and that the action could not be main- 
tained. 

SHaw, C.J. The plaintiff sues, as administrator de bonis 
non, with the will annexed, of William Gardner, a citizen of 
Portsmouth, (N. H.) who died there, and whose will was 
proved there, in Rockingham county, in 1834, and letters 
testamentary were issued to Sarah Gardner, widow and 
executrix. After her decease, in 1845, the will was filed, 
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according to law, in this county, and letters of administration 
were issued thereon to the plaintiff. 

The following is the only clause in the will which need 
be recited: ‘‘ Having implicit confidence in my beloved wife, 
Sarah Gardner, I do hereby will and bequeath to her, the said 
Sarah Gardner, all the property, both real and personal, that I 
am possessed of, during her life, except my farm in the town 
of Wendell. No part of the bank stock is to be disposed of, 
unless her comfort should require it; but it is to be appor- 
tioned to my relations, according to her discretion, to be 
enjoyed by them after her decease.”’ 

William Gardner, the testator, at the time of his decease, 
was the owner of one hundred shares in the capital stock of 
the State Bank, Boston, the certificate of which was at 
Portsmouth, and with his other effects came into the hands 
of his widow and executrix, and was duly inventoried by her, 
as part of his personal estate. From 1834, when she received 
her letters testamentary, to 1841, she received the semi- 
annual dividends, payable upon these shares; and in the 
summer of 1841, by her attorney, Jacob Hall, she sold and 
transferred these shares, by a transfer entered on the books of 
the bank, and by a surrender of the certificate, which till 
then stood in the name of William Gardner, her testator. 

This suit is brought to recover dividends which have 
accrued since the said transfer, upon the ground that this 
travsfer by the executrix was void, that nothing passed by it, 
and that these shares have ever since remained a part of the 
assets of said Gardner’s estate, and that the plaintiff, as ad- 
ministrator de bonis non, is entitled to hold them, and to claim 
the dividends which have accrued upon them. 

The question is, whether, in permitting this transfer, made 
by the executrix of the will of the shareholder, proved in 
another State, accompanied by a surrender of the certificate, 
the bank were so negligent, or acted so much in their own 
wrong, that they are now obliged, without any equivalent or 
advantage to themselves, to stand responsible for the value of 
these shares 
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We are of opinion that the question does not depend upon 
the particular provisions of the will; upon the question 
whether, in point of fact, the proceeds of these shares were 
required for the comfortable support of the widow; but upon 
the power of an executor of a will, originally proved in the 
State of the testator’s domicil, and who has the securities and 
muniments of title, to collect and receive the goods, debts, 
choses in action, and personal property of the testator, in 
another State. ‘The bank must be presumed to know what 
are the legal powers of an executor; but they cannot be pre- 
sumed to know the particular provisions of each will. And 
if an executor has a power to transfer shares, they are not 
bound to see to the application of the proceeds, much less to 
decide, as a matter of fact, and at their own peril, what are 
the wants of the widow, or any other legatee. For aught 
they can know, all the assets of the estate may be required 
for the payment of debts; and if so, the executor is bound 
so to apply them, without regard to any legacies, or any other 
particular provisions. It is the duty of the executrix te 
administer the estate according to the lawful directions of the 
will ; and to the performance of this duty she is bound by her 
bond to the judge of probate. If she had no authority to ap- 
propriate the proceeds of this sale, in whole or in part, to her 


own use, under a just construction of the will, or if she sold 


these shares, when, by the terms of the will, she ought to have 
retained them, these were violations of official duty, for which 
she aud her sureties were responsible on the probate bond. 
This affords a security that the legal powers of an executor, 
derived from the will and letters testamentary, cannot be abused 
to the injury of another, without adequate means of redress. 
Certain rules and principles respecting the powers of an 
executor, we think, are settled beyond controversy. One is, 
that if an executor or administrator have occasion to prose- 
cute any suit, in that capacity, in any of the courts of this 
Commonwealth, he must be authorized by letters testamentary, 
or letters of administration, from some probate court in this 
State. Without it, he has no standing in court. Pond v. 
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Makepeace, 2 Met. 114. And if a will is originally proved 
in another State, ample provision is made by statute, for 
giving it full effect here, to the same extent as if it were an 
original will. Rev. Sts. c 62, $$ 17, 18,19. Section 32 
of the same chapter provides that “no will shall be effectual 
to pass either real or personal estate, unless it shall have been 
duly proved and allowed in the probate court ; and the pro- 
bate of a will devising real estate shall be conclusive as to the 
due execution of the will, in like manner as it is of a will 
of personal estate.” 

It was argued from the first part of this section, that every 
will, before having any effect to pass property, must be proved 
in a probate court of this State. But neither the terms of 
this clause, nor its connexion with the sections respecting 
foreign wills, require or admit this restriction. It does not 
seem intended to change the law upon the subject of wills 
proved elsewhere, but rather, like the other part of the sec- 
tion, to give the sanction of positive law to rules which 
were before received and practised on. Dublin v. Chad- 
bourn, 16 Mass. 433. Shumway v. Holbrook, 1 Pick. 114. 

Another well settled rule of law is, that when it is neces- 
sary to make title to real estate, through the official act of an 
executor or administrator, it must be by letters testamentary 
or letters of administration, from some probate court in this 
State ; because titles to real estate must be regulated, gov- 
erned and established, by the lex loci ret site. United States 
v. Crosby, 7 Cranch, 115. Kerr v. Moon, 9 Wheat. 565. 
Thus it is held that a foreign executor or administrator can- 
not assign a mortgage of property situated in this Common- 
wealth, so as to make title to the assignee. Such a mortgage, 
though in many respects a pledge for a debt, is also a convey- 
ance in fee to the mortgagee ; and an’assignment of the mort- 
gage is a conveyance of real estate to the assignee. Cutter 
v. Davenport, 1 Pick. 81. And where it is necessary to 
make title to real estate, through the deed of an executor or 
administrator, executed under a license or power by will, we 
think it must be done by an executor or administrator 
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constituted by a court of probate within the State. In New 
York, it was held by Chancellor Kent, in the case of Doolittle 
v. Lewis, 7 Johns. Ch. 45, that when a mortgage of real 
estate in New York had been made to a creditor in Vermont, 
with a power to the mortgagee, his erecutor, administrator or 
assigns, to sell the land for the non-payment of the debt, 
this power might be executed by an executor constituted by 
a court of probate in Vermont, inasmuch as the power was 
given by deed, and the letters testamentary, in Vermont, 
merely designated the person to execute the power, and that 
the estate passed by force of the original deed, and that an 
administrator in Vermont fulfilled the description. Whether 
the law would go to that extent here, may perhaps be ques- 
tioned. It is unnecessary, however, to consider that point. 
But it was a necessary part of the adjudication in that case, 
that the executor in Vermont had the control of the debt, and 
a power to collect and discharge it, if he had no occasion for 
the aid of the courts of New York. 

We think the general rule of law is, that where a will has 
been proved, and an executor has received letters testamen- 
tary in the State of the testator’s domicil, the goods, chattels, 
choses in action, and generally the personal property of the 
intestate, vest in the executor. He holds them in auter droit 


- certainly, and is bound to inventory them and account for 


them; but still he has the legal interest in them, and the 
custody and control of them. 7 Johns. Ch. whi sup. Dawes 
v. Boylston, 9 Mass. 337. Rand v. Hubbard, 4 Met. 252. 
Woolley v. Clark, 1 Dowl. & Ry]. 409, and 5 Barn. & 
Ald. 744. If, therefore, such an executor can take possession 
of goods or effects, in the hands of a bailee of his intestate 
in another State, by the voluntary act of such bailee, or if he 
can collect a debt due from a debtor in another State, with- 
out the necessity, in either case, of commencing a suit, he 
has authority to do so, and may give a good acquittance and 
discharge. ‘This proposition is to be taken with the qualifica- 
tion, that such property is received, or such debt paid, before 
the will is filed, or letters of administration are issued, in the 
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State where the bailee or debtor lived. What would be the 
effect of such an appointment, whether it would or would not 
suspend or supersede the power of the original executrix, it is 
not necessary to consider in the present case; and we give no 
opinion. 

With these views, the court are of opinion, that the defend- 
ants, the State Bank, were authorized and justified in paying 
the dividends due on these shares, before the transfer, to 
Mrs. Gardner, the executrix. Indeed, that is not contested in 
the present case. And we think the power to transfer the 
stock stands on the same footing. If a share in a bank is 
not a chose in action, it is in the nature of a chose in action; 
and what is more to the purpose, it is personal property. A 
state bond or note, a certificate of a sum due from the State 
or United States, and ordinarily called ‘stock,’ is a chose in 
action, and an evidence of debt, though no action lies for it. 
So a certificate of bank shares is proof of a definite aliquot 
part of a money fund, created for a particular purpose, and 
placed under the management of a corporation regulated by 
law. And a certificate of stock is a muniment of title of the 
same nature with the note or bond of a private person, 
ordinarily called a ‘chose in action,’ or of a State or United 
States bond, note, or certificate of debt. We think, there- 
fore, that upon the surrender of this certificate by Mrs. 
Gardner, who was a rightful holder, and a transfer by her on 
the books of the bank, the right to the shares was duly trans- 
ferred, and they ceased to be assets of the estate of the testa- 
tor, before the plaintiff became administrator with the will 
annexed. 

It has been decided, that though the by-laws of the bank 
require a transfer on the books of the bank, in order to com- 
plete the title, yet that an assignment of shares by deed vests 
the entire equitable and beneficial interest in the assignee, and 
authorizes him to demand a transfer at the bank. Sargent 
v. E'sser Marine Ratlway Corporation, 9 Pick. 202. Hames 
v. Wheeler, 19 Pick. 442. But no question of that sort arises 
here, because the transfer was made on the books of the bank, 
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and was made voluntarily by them, in manifestation of which, 
they accepted the surrender of the outstanding certificate, and 
issued a new one to the purchaser. This answers another 
objection, which was, that as the bank was a corporation, 
created by the laws of Massachusetts, the corporation and its 
shares had a local character, and must in all respects be gov- 
erned by the laws of Massachusetts. But all the laws of 
Massachusetts, affecting the question, were complied with. 
The stock was transferred, in the mode required by the char- 

| ter and by-laws, by one rightfully holding the certificate, and 
the beneficial interest expressed in it. Had the bank declined 
voluntarily making this transfer, and it had become necessary 
for the executrix to institute legal process, in her representa- 
tive character, she must have clothed herself with the neces- 
sary authority, by an act of a probate court in this Common- 
wealth. But no such necessity existing, and the bank con- 
senting to the transfer, we think the case stands upon the 
same footing as that of the voluntary payment of a debt, or 
a voluntary delivery of goods by a depositary, in this State. 

The last ground of suggestion against the validity of the 
transfer in question was, that the executrix was herself acting 
under a delegated authority, and therefore could not delegate 
her own power. ‘This is founded on a technical rule and 
maxim, which is correct, but held within very strict limits. 
The answer is, we think, that she did not execute a delegated 
power, but a large legal authority, and an incidental power, as 
owner of the property; owner in auter droit. Otherwise, 
every act of an executor must be done personally. 
On the facts agreed, the judgment of the court must be for 

the defendants. 

Goodrich, for the plaintiff. 

C. G. Loring & G. W. Phillips, for the defendants. 
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An oral contract was made in New York for the purchase of rail road stock, and 
afterwards the buyer paid a part of the agreed price to the seller, but finally 
refused to pay the balance and take the stock. Held,in a suit by the seller 
against the buyer to recover the residue of the agreed price, or damages for not 
performing the contract, that the case was not within that clause of the New 
York statute of frauds, which provides that contracts for the sale of goods or 
things in action shall be void, ‘‘ unless the buyer shall, at the time, pay some part 
of the purchase money.” ; 

A contrac’ for the sale of rail road stock by one who has previously pledged it, and 
of which the pawnee holds the certificate, but which the pawnor is authorized by 
the pawnee to sell whenever he has an opportunity, is not within the New York 
statute crncerning stockjobbing, which provides that all contracts for the sale or 
transfer of any certificate of any share or interest in the stock of any incorpo- 
rated company ‘shall be absolutely void, unless the party contracting to sell or 
transfer the same shall, at the time of making such contract, be in the actual 
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possession of the certificate or other evidence of such share or interest, or be 
otherwise entitled in his own right, or be duly authorized by some person so 
entitled, to sell or transfer the said certificate or other evidence of the share or 
interest so contracted for.” 

In an action to recover the price of rail road stock alleged to have been sold by the 
plaintiff to the defendant, or damages for the failure of the defendant to fulfil 
a contract for the purchase thereof, a certificate of the proper rail road officer, 
setting forth, in the usual form, that the defendant was the owner of the shares, 
is prima facie evidence of the transfer of those shares to the defendant. 

The constitution of the United States authorized that part of the bankrupt act of 
1841 which provided for voluntary bankruptcy. 

A. made a contract with T. for the purchase of rail road shares, and afterwards paid 
T. a part of the price: T. subsequently caused the shares to be transferred to A., 
but he refused to take them, and T. brought an action against him. Held, that 
the measure of damages was the contract price. 


Tis was an action of assumpsit, brought by the assignee 
of Silas A. Stone, a bankrupt on his own petition, to recover 
the price of one hundred and eighty shares of the capital 
stock of the Hudson and Berkshire Rail Road Company, or 
damagesfor non-fulfilment of a contract made with said Stone 
by the defendant, in the State of New York, and there to be 
performed, for the purchase of said stock. 7 

The trial was before Dewey, J. whose report was substan- 
tially as follows: The plaintiff introduced evidence tending to 
show that the bankrupt, Stone, on the 21st of August 1841, 
made an oral contract with the defendant, to sell him one hun- 
_ dred and eighty shares of the stock of said rail road company, 
at the price of forty five per cent. of the par value of said stock. 

The said Stone, called as a witness by the plaintiff, testi- | 
fied that, on said 21st of August, at Hudson, the defendant 
offered him forty five per cent. for his stock, and they then 
went into a store, and the defendant computed what the stock 
would come to at that price, and found it to be $4050, and 
asked the witness if he would take $1050 in cash, and the 
defendant’s notes at three, six and nine months, with interest, 
for the rest ; that ‘‘some conversation was had, whether the 
notes should be indorsed ;”’ that the witness told the defend- 
ant that his said stock was pledged in New York, and that he 
was deeply involved, and wanted paper that he could use in 
New York; that he believed he told the defendant that he 
wished to pay notes to those who held his stock; and that 
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the conversation then broke off: That the defendant after- — 
wards, on the same day, called on the witness, who agreed to 
take the first note without an indorser, and the defendant 
agreed to get an indorser on the two other notes, and to take 
the stock, but said he should not have time to close the con- 
tract on that day, but would be in Hudson in a few days, 
and close it: That the said parties met again in September 
following, and had conversation about closing the contract, 
when the witness told the defendant that he (the witness) 
had not had time to have the stock transferred, but that he 
then wanted $400, and if the defendant would let him have 
that sum, he would have the stock transferred, so that 
the defendant could have it when he should next be in 
Hudson; and that the witness gave him a receipt as fol- 
lows: “ Received, Hudson, September 30th 1841, from C. C. 
Alger, four hundred dollars, on account for rail road stock. 
Silas A. Stone:” That the parties then separated, and met 
once or twice afterwards, but nothing was concluded: That 
at a meeting of the parties on the 19th of November 1841, 
the defendant paid the witness $250, for which a receipt was 
given, like the former, except as to the date and sum: That 
the parties met again in Hudson, in December 1841, when 
the defendant asked the witness if he was ready to close the 
contract ; that the witness told him he was, and exhibited to 
him the scrip for one hundred and eighty shares, and re- 
quested him to take it and give the witness the notes, as they 
had agreed: That the defendant handed some notes to the 
witness, which were not indorsed, and which tle witness told 
him were not according to the contract, and declined to take ; 
and that the defendant, on the next day, sued the witness. 

I: also appeared, by the testimony in the case, that at some 
time before said 21st of August 1841, said Stone had been 
the owner of one hundred and eighty shares of the stock of 
said company, and that, on said day, no stock stood in his 
name on the books of the company, except two shares, 
which were unpledged and unincumbered: That on the 27th 


of November 1837, said Stone transferred, on the books of a 
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the company, to Cornelius Smith & Co., one hundred and 
thirteen shares of said stock, which he then owned, and took 
from them this receipt: “New York, November 27 1837. 
’ Received from Silas A. Stone one hundred and thirteen 
shares of the Hudson and Berkshire Rail Road Company, as 
collateral security for the payment of $2545 due us at this 
time, and which stock we agree to return to him on the pay- 
ment of our account. C. Smith & Co.:” That on the 26th 
of May 1838, said Stone transferred, on said company’s 
books, forty seven shares of said stock to Freeland, Hoffinan 
& Co., which he then owned, and took from them a receipt 
as follows: “Received, New York, May 26th 1838, from 
Silas A. Stone, a transfer of forty seven shares of Hudson and 
Berkshire Rail Road stock, upon each share $40 having been 
paid, as collateral security for notes due us at this time. 
Freeland, Hoffman & Co.” 

It further appeared, from the testimony of said Stone, that, 
in March 1841, he exchanged a lot of ground, with John 
Cressey, for four shares of stock in said company, but did not 
take a transfer of said stock from said Cressey until the 
month of October after: That he gave a deed of the land, 
and took the following written agreement for the transfer of 
the stock: ‘For value received, I promise to transfer to S. 
_ A. Stone four shares of Hudson and Berkshire Rail Road 
stock on demand. John Cressey.” 

It also appeared, by the testimony of the president of said 
compar y, that the shareholders in the company were entitled 
to dividend shares, viz. for every one hundred shares, held 
by a stockholder, he was entitled to eight dividend shares ; 
that the dividend declared the year before was made payable 
in forfeited stock. 

It appeared that said Stone had ne interest in any stock of 
said company, on said 21st of August 1841, or afterwards, 
except as follows: The two shares held by him; the four 
shares contracted for with Cressey; the shares conveyed by 
him to C. Smith & Co., and to Freeland, Hoffman & Co. ; 
and the dividend shares, to which the said shares were en- 
titled, as aforesaid. 
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Cornelius Smith, one of said firm of C. Smith & Co., tes- 


tified that the firm held the one hundred and thirteen shares, 
so transferred, till October 2d 1841, when one of the firm, at 
the request of Stone, transferred them to Alger, the defend- 
ant, on the books of said company in New York, and surren- 
dered the certificates: That said Smith & Co. frequently 
advised Stone to sell his stock, supposing the proceeds 
would come to their use: That Stone had a right to sell the 
same at all times, they expecting the avails. 

A certificate of one hundred and twenty two shares of 
stock in the usual form, to the defendant, and purporting to 
have issued from the office of said company, in New York, 
and signed by John Hopkins, for F. W. Edmonds, the register, 
was produced by the plaintiff. ‘There was no evidence that 
any certificates for dividend shares had ever been issued by 
C. Smith & Co., and there was no evidence, except that 
above recited, that said Smith & Co. had transferred the stock 
to Alger, the defendant, which was transferred to them, as 
aforesaid, by Stone. 

It appeared that, on the 13th of October 1841, said Free- 
land, Hoffman & Co. transferred to said Stone forty seven 
shares of said stock; and that said John Cressey, on the 4th 
of said October, transferred four shares to said Stone, pursu- 
ant to his agreement above mentioned; that five dividend 
shares were issued to said Stone, by said company, on the 
said 13th of October; and that Stone, on the next day, trans- 
ferred to the defendant, on the books of the company, at 
Hudson, fifty eight shares of the stock, and that a certificate 
thereof was made out to him, in the usual form: That 
the defendant never accepted either said transfer from said 
Smith & Co., or from said Stone; and that he was not 
present at the transfer, either in New York or Hudson. 

It appeared that the debts due from said Stone to Freeland, 
Hoffman & Cv.,'and to C. Smith & Co., remained wholly 


unpaid; and said Hoffman and said C. Smith both testified — | 


that they received the stock from Stone, under the express 


understanding that ‘it should be returned to him, when he 
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should have an opportunity to sell or dispose of it. Said 
Smith testified that Stone had a right at all times to sell the 
tock; and Hoffman testified that his firm had at no time 
any interest in said stock, except what is implied in collat. 
oral security, and subject to the right to sell the same. 

It appeared that said company had a transfer office in New 
York, and that F. W. Edmonds was the agent there, who 
eported to the company at Hudson, where the principal office 
was, transfers of stock at the New York agency. It did 
not appear, on the books at Hudson, that the defendant 
owned any stock, except fifty eight shares transferred to him 
by Stone. 

The defendant’s counsel objected to the testimony of Smith 
and Hoffman to the verbal agreement between them and 
Stone, when he transferred the stock to them, to return the 
stock to him, when he should have an opportunity to dispose 
of it, and giving a right to sell it; because it was repugnant 
to the written transfer and receipts, or in addition to them. 
They also objected to Smith’s testimony to the transfer by 
Smith & Co. of said one hundred and thirteen shares of stock 
to the defendant; and also to said certificate of stock, pur- 
porting to be signed by said Hopkins for said Edmonds, as 
evidence of a transfer ; because the certificate was not com- 
petent evidence, and the original transfer book in New York, 
or some duly authorized transfer, should have been produced. 

It was ruled, however, that the certificate was prima facie 
evidence that the party had the stock purporting to stand in 
his name at the time of the issuing of such certificate. It 
was also ruled, as to the shares transferred by C. Smith & 
Co., and by Freeland, Hoffman & Co., and the four shares 
held under a parol contract with John Cressey, that upon the 
facts stated in the testimony, and uncontroverted as to Stone’s 
interest in those shares, and his authority to sell to them, a 
contract by him to sell such shares to the defendant might 
well be made, and was not in violation of the New York 
statute against stockjobbing. 

The defendant’s counsel also moved that the plaintiff be 
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nonsuited. Ist. Because he had no authority to sue the 
defendant. 2d. Because the voluntary portion of the bank- 
rupt law of 1841 is repugnant to the constitution of the 
United States, and consequently the whole proceedings in 
bankruptcy are void, and no suit can be maintained by the 
plaintiff, as assignee. 3d. Because the contract is within the 
New York statute of frauds. 4th. Because the contract is 
within the New York statute against stockjobbing. 

The first three of these points were overruled, and on the 
fourth the ruling was as already stated. 

The cause was submitted to the jury, and the parties con- 
sented that the jury should find what should be the damages, 
provided the plaintiff was entitled to the contract price ; and 
also what should be the damages for a breach of the contract ; 
in which latter case, the jury were instructed, that the rule 
of damages would be the difference between the market price 
of the stock at the time of a breach of the contract and the 
contract price. 

The jury found a verdict for the plaintiff; and they also 
found that, in either case, the damages would be the same, as, 
in their opinion, the stock was of no market value at the time 
of the breach of the contract. 

If any of the foregoing rulings or instructions were incor- 
rect, a new trial is to be granted, or a nonsuit entered, as the 
court shall order. And the defendant may report the evidence 
bearing on the amount of damages for his refusing to take 
the stock, if he desires to save the question of excessive 
damages. 

S. Stevens, of Albany, (N. Y.) & Byington, for the 
defendant. 

H. Hogeboom, of Hudson, (N. Y.) § Bishop, for the 
ptaintiff. 

Dewey, J. The great questions, in the present case, are 
those of the proper construction of certain statutes of the 
State of New York relied upon in the defence as a bar to 
the plaintiff’s right to recover on this action. 

I. It is said that this contract is within the statute of frauds. 
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(2 N. Y. Rev. Sts. Ist ed. 136,) providing that “every con- 
tract for the sale of any goods, chattels, or things in action, 
for the price of fifty dollars or more, shall be void, unless, 
Ist. A note or memorandum of such contracts he made 
in writing, and be subscribed by the parties to be charged 
thereby ; or, 2d. Unless the buyer shall accept and receive 
part of such goods, or the evidences, or some of them, of such 
things in action; or, 3d. Unless the buyer shall, at the time, 
pay some part of the purchase money.”’ We apprehend that 
it is quite clear that the case is not within the first or 
second class of cases excepted from the operation of the 
statute. If this contract is taken out of the statute, and is 
valid in law, it is under the third class of exceptions; ‘ unless 
the buyer shall, at the time, pay some part of the purchase 
money.’’ ‘That payments have been made by the buyer, in 
the present case, which were payments of ‘some part of the 
purchase money,” for and on account of this contract, was 
clearly proved at the trial, and is made apparent by the report 
of the case before us. The defendant, on the 30th of Sep- 
tember 1841, paid S. A. Stone $400, and took a receipt of 
him of the following tenor: “ Received, Hudson, September 
30th 1841, from C. C. Alger, four hundred dollars, on account 
of contract for rail road stock. Silas A. Stone.” And on 
the 19th of November 1841, the defendant paid a further sum 
of $250, and took a receipt in similar form. These pay- 
ments were part of the purchase money for the stock which 
Alger contracted to buy and Stone contracted to sell, and 
will take the case out of the operation of the statute of frauds, 
unless the court sanction the ground taken by the defendant, 
that, in order to take the case out of the statute, such pay- 
ment must have been made at the precise point of time when 
the parties made their original verbal agreement. No such 
doctrine has ever been applied to the English statute of 
frauds, nor to that of Massa:husetts; nor could it be seriously 
urged as to either. It is only upon the peculiar language of 
the statute of New York that this point is relied upon in the 


defence, It is contended that this statute has restricted the 
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payment to the precise point of time, by the use of the lan- 
guage, ‘“‘at the time pay some part of the purchase money.” 
In support of this position, the defendant has not, however, 
referred us to any judicial construction of this statute by the 
courts of New York, to which we should readily have yielded 
our concurrence; the question arising, as it does, upon the 
construction of a statute of that State. In the absence of any 
such judicial opinion, we must construe it by the best lights 
afforded us, and give what seems to us a reasonable construc- 
tion of its provisions. The leading purpose of the statute 
obviously is, to prohibit the enforcing of a mere verbal con- 
tract for the sale of personal chattels of the value of fifty 
dollars or more, where nothing has been done changing the 
position of the parties as to the property which is the subject 
of the contract. It may have been one element, influencing 
this course of legislation, that if no part of the goods or mer- 
chandize, stipulated to be sold, has in fact passed over to the 
proposed vendee, and if no part of the purchase money has 
been paid, the effect of holding the contract invalid in law 
will be only to leave the parties really im statu quo. Or, if 
we suppose the reason for the exception of cases of a part 
delivery of the goods, or a part payment of the purchase 
money, from the operation of the statute of frauds, to have 
been adopted upon the hypothesis, that there had been more 
solemnity in making the contract, or more formal acts 
recognizing its existence, all these elements will be found in 
the case of a payment of the purchase money after the time 
of making the verbal agreement, as fully as when made at 
the time of entering into it. In any view we can take of the 
matter, we perceive no sufficient reason for supposing that the 
payment, in the contemplation of the framers of this statute, 
was restricted to a payment made at the precise period of 
making the verbal agreement. It is doubtless true that, until 
such payment of part of the purchase money, the contract 
would be of no validity, and it would be entirely competent 
for either party to repudiate it. Neither party would be bound 
by its terms; the vendee would be under no obligation to 
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make a payment, and the vendor under no obligation to 
receive one. But when actually made and accepted with the 
full concurrence of both parties, then the contract takes effect ; 
then a part payment of the purchase money has been made ; 
and then the parties have made a valid contract. This would 
seem to be a very reasonable construction of the statute, if 
it was necessary to decide the abstract question of the effect 
of payment of a part of the purchase money, after the time 
of entering into a verbal contract. © 

But, as it seems to us, there are peculiar features in the 
present case, which avoid all difficulty or doubt upon this 
point. It is true that the original verbal agreement was made 
between these parties on the 21st of August 1841; and had 
nothing further occurred, this verbal contract might have been 
restricted to that point of time. But such was not the case. 
On the contrary, these parties met again, as the report finds, 
further treated on the subject, and then agreed that the de- 
fendant should, on that day, pay to Stone $400, in part 
payment of the purchase money; and if the defendant 
would thus pay that sum, that Stone would have the stock 
transferred, so that the defendant could have it the next time 
he should be in Hudson. Here was a new and further nego- 


_tiation of the parties, a renewal of the contract, with a new 


agreement as to the time of transferring the shares; and ‘at 
the time ” of the making of this last agreement, which is the 
one that the plaintiff seeks to enforce, the $400 was actually 
paid, as a part of the purchase money of these shares, which 
by this agreement were to be conveyed. These facts present 
a case of payment which, we think, will bring this case 
within the third class of exceptions from the operation of the 
statute of frauds. 

The case is further strengthened, upon this point, by the 
fact of a second payment of $250, made by the defendant and 
accepted by the vendor, on the 19th November 1841, and a 
receipt in writing taken therefor, as a payment on account of 
this contract; and the further fact, that the defendant, in 
December 1841, and after these payments, recognized the 
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contract as an existing and valid one, and demanded of the 
vendor the fulfilment on his part, tendering him his (the de- 
fendant’s) notes, without surety, for the balance that would be 
due for the stock upon the terms stipulated by the parties. 
The vendor thereupon offered to transfer the stock to the de- 
fendant, upon his giving notes with surety, which, as the jury 
have found, was the actual agreement of the parties. ‘The 
court are of opinion that the payment of part of the purchase 
money on September 30th 1841, under the circumstances 
stated, was sufficient to take the case out of the operation of 
the statute of frauds, and that this ground of defence must 
fail. 

II. It is then further insisted, that this contract was void 
by reason of the provisions of the act against stockjobbing, 
(1 N. Y. Rev. Sts. Ist ed. 710,) which declare that * all con- 
tracts, written or verbal, for the sale or transfer of any share 
or interest in the stock of any bank, or other company incor- 
porated under any law of the United States, or of any imdivid- 
ual State, shall be absolutely void, unless the party contract- 
ing to sell or transfer the same shall, at the time of making 
such contract, be in the actual possession of the certificate or 
other evidence of such share or interest, or be otherwise en- 
titled in his own right, or be duly authorized by some person 
so entitled, to sell or transfer the said certificate or other 
evidence of the share or interest so contracted for.” It may 
be remarked in the outset, that the defendant was apprised of 
the true state of the vendor’s stock, for which he bargained, 
and that a considerable portion of it was then pledged in 
New York, as collateral security for his debts. ‘The true 
ground upon which the objection is placed is, therefore, not 
that there was any concealment, or misrepresentation by 
the vendor, on this point, but that assuming both parties well 
understood the sale to be of stock thus pledged, yet that a 
contract for the sale of pledged stock, by the pawnor or 
mortgagor, would be in violation of the provishaay of the 
statute. 

The stock of S. A. Stone, which is the subject of the — 
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controversy, was held partly by Cornelius Smith & Co. of New 
York, under a transfer to them dated November 27th 1839, 
for which they, at the same date, gave their receipt, stating 
the same to be received as collateral security for the payment 
of $2545, which stock they agreed to return to him on the 
payment .of their account; and partly by Freeland, Hoffman 
& Co. by a similar transfer as collateral, May 26th 1838, and 
with a like written acknowledgment thereof by the pledgees. 

The form of transfer on the books of the rail road company 
was, in both cases, absolute. The receipt given by the par- 
ties stated the true nature of it, and that it was to be a 
pledge, and that the transfer was as collateral. In both cases, 
‘the evidence is full and direct, so far as parol evidence is 
competent to the point, that Stone was verbally authorized, by 
those who held it as collateral, to sell the stock. Cornelius 
Smith says, in his deposition, “‘ Stone had the liberty, at all 
times, to dispose of the. stock.’’ Peter Hoffman says, as to 
the transfer to Freeland, Hoffman & Co., ‘said stock was 
received with the express understanding that it should be 
returned to him at any time when he should have an oppor- 
tunity to sell or dispose of the same.” Again he says, 
“‘we had no other interest in the stock, than what is implied 
‘in the term ‘collateral security,’ subject to his right to sell the 
same.” It further appeared in evidence that the individuals, 
to whom the stock had been thus transferred as collateral, 
recognized their obligation to Stone, permitted him to sell, 
and released all their interest in the stock, to enable him to 
fulfil his contract; and this without requiring any further 
payment or security for their debts. 'The case is then one of 
a professed sale of stock, then pledged, a discharge seasonably 
acquired from the pledgees of their interest, and an actual 
transf:; to the vendee, within the time required by the con- 
tract otf sale. 

It is, however, contended that all these circumstances cannot 
avail the plaintiff, because, it is said, Stone had not the actual 
possession of such shares, nor was he otherwise entitled in 
his own right, or duly authorized by the versons so entitled, 
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to sell or transfer the said shares, as stipulated in such con- 
tract. As between the pledgor and pledgee, Stone had 
an interest in this stock, to a certain extent at least, and was 
entitled, in his own right, to enjoy such interest. ‘The 
pledgees had recognized it in writing, and might have been 
compelled to make the necessary transfer of the same to 
him. He was also verbally authorized, by the pledgees, to 
contract for the sale of these shares. As between these 
parties, (and no rights have ever passed to others, and no 
suggestion is made of any transfer by the pledgees to third 
persons, ) there was a right of property in Stone. 

It is true that the stock was standing on the books of the 
corporation, in the name of the pledgees; and had they 
conveyed it to a bona fide purchaser, without notice of the 
real transaction, the property would have passed thereby, and 
the right of Stone to the stock might have been lost. But 
no such transfer took place; the pledgees did not abuse 
their trust. They agreed to hold it as collateral, with the 
right, on the part of the pledgor, to sell at any time; they 
relying solely upon his fidelity to them to pay their several 
debts. We cannot suppose that the legislature of New York, 
in their act to prevent stockjobbing, had in view a case like 
the present, or that it was intended thereby to restrict bona 
fide sales of stocks pledged or mortgaged, by the mortgagor 
or pledgor. ‘The policy of the act, and its leading purpose, 
doubtless were to prevent gambling in the rise and fall of 
stocks. The evil to be remedied was that of fictitious sales 
of stocks, stocks never owned, nor contemplated to be owned, 
or to be under the control or disposition of the vendor. Such 
sales are understood by the parties to be mereiy nominal ; 
the party contracting to sell at a future day, at a certain price 
named, virtually assuming to pay the other party ‘the differ- 
ence between the market price on that day and the price 
stipulated to be paid, if the latter be less than the former ; 
and the vendee, in like manner, stipulating to pay the vendor 
the difference, it the market price exceed the contracting 
price. We cannot suppose it to have been intended to apply 
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to contracts for the sale of stocks by one who was the equi- 
table owner thereof, having a present right to them, subject 
only to a lien by way of mortgage or pledge, and in the 
hands of a pledgee or mortgagee who had virtually author- 
ized the sales, and was ready to join in any proper conveyance 
to revest the title in the pledgor, and give effect to his con- 
tract. 

Four of the shares which were contracted to be trans- 
ferred to the defendant were held by Stone under a purchase 
from John Cressey, made in March 1841. They had been 
paid for by a conveyance of land; and Stone had received 
a writing from Cressey, of the following tenor: ‘For value 
received, I promise to transfer to Silas A. Stone four shares 
of Hudson and Berkshire Rail Road stock on demand. 
John Cressey.” ‘This stock, in one respect, is liable to the 
same objection, as the shares in the hands of Smith & Co.; 
viz. the stock was standing in the name of Cressey on the 
books of the corporation; and if that were a decisive test, this 
stock, as well as the other referred to, would not, under the 
statute, be the subject of contract for sale. We have taken 
a different view of the matter, and do not think that fact 
decisive against the plaintiff, but that it is competent for him 
to show that the stock was really Stone’s property, and 


- under his control; that the sale was a substantial sale of stock 


in which he was then interested, and not a fictitious bargain. 
These four shares Cressey was legally bound to convey to 
Stone on demand; and he might have been compelled to 
make such conveyance, if he had refused. Stone was the 
equitable owner, and as such had the right to contract for the 
sale of the shares; and having procured the legal transfer to 
himself seasonably to fulfil his contract with the defendant, 
that was sufficient. 

The remaining shares, necessary to constitute the entire 
number contracted to be sold, consisted of two shares standing 
in Stone’s own name, and of dividend shares attached to the 
shares pledged. We are of opinion, upon these facts, that the 
objection taken to this contract as bad, and in violation of the 
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statute of the State of New York to prevent stockjobbing, 
is not well maintained. 

III. The defendant also objected, on the trial, to the evi- 
dence offered to show the transfer of shares to him. This 
evidence consisted simply of the certificates, issued by the 
proper officers, in the name of the defendant, setting forth, 
in the usual form, that the defendant was the owner of a 
certain number of shares therein stated. The defect in the 
evidence, as suggested at the trial, was the non-production of 
the stock leger, or original book of transfers; but its pro- 
duction was held unnecessary, and the certificates were held 
sufficient prima facie evidence of the transfer. This ruling, 
in the opinion of the court, was correct. 

IV. A graver objection was raised as to the right of the 
assignee in bankruptcy of said Silas A. Stone to institute 
this action in his own name. ‘The only ground stated for 
the objection was the broad one, that the United States bank- 
rupt law of 1841 was unconstitutional ; and it was said to be 
so, because of its enlarged provisions embracing cases of vol- 
untary applications by the debtor for the benefit of the act. 
The powers of the general government, it was contended, 
were restricted to_a bankrupt law, such as was known and 
familiar to us as the English bankrupt law. ‘The point was 
raised, but not argued at length; and I do not propose now to 
enter upon a discussion of it, but merely to say enough to 
dispose of it. It seems to us to be no longer an open ques- 
tion. ‘The act has been indirectly sustained in all the courts 
of the United States. Indeed, it has not been seriously ques- 
tioned, unless it may have been in Kunzier v. Kohaus, 
5 Hill, 317, where a majority of the supreme court of New 
York sustained the law. It has not, so far as I am aware, 
ever been directly brought before the supreme court of the 
United States, but has been before inferior tribunals. See 
1 Howard, 277. We think it must be considered as now 
fully settled to be an act within the powers of congress, as 
conferred by the constitution, and as such we are to give it 
eflect. 
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VY. A further question was raised on the point of the amount 
of damages given by the jury. The plaintiff contended that 
the only measure of damages was the sum stipulated to be 
paid for the stock. The defendant, on the other hand, insisted 
that the measure of damages should be only the difference 
between the market value of the stock on the day of the 
refusal by the defendant to take it, and the sum he agreed to 
pay therefor. ‘To present this question fully before the court, 
the jury were directed to assess damages in reference to each 
of these modes of computation; and they found that the dam- 
age would be the same in either case; finding the stock to be 
of no value at the time of the breach of the contract. Upon 
this last finding, a question was reserved as to its being a 
verdict against the weight of the evidence, and to be con- 
sidered by the full court, if in their view it was material in 
the result. In the view we have taken of this case, that 
finding is not material; as the plaintiff is entitled to recover 
the whole amount stipulated to be paid for the stock. The 
argument against such recovery is, that this stock was never 
accepted by the defendant ; that this, at most, was a mere con- 
tract to purchase ; and that the defendant, having repudiated 
it, is only liable to pay the difference between the agreed price 
and the market value of the stock on the day of the delivery. 
Such would be the general rule as to contracts for the sale of 
personal property ; and such rule would do entire justice to the 
vendor. He would retain the property as fully in his hands 
as before, and a payment of the difference between the market 
price and that stipulated would fully indemnify him. Such 
would have been the rule in this case, if nothing had been 
done to change the relation of the parties. If, for instance, 
the defendant had repudiated the contract, before any transfer 
of stock to him had been made on the books of the corpora- 
tion, it might properly have applied here. But this is a case 
of somewhat peculiar character in this respect.’ The contract 
of the vendor to sell to the defendant one hundred and 
eighty shares of rail road stock required a previous transfer 
of the shares on the books of the corporation. ‘This, from 
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the very nature of the case, was a previous act; and when 
done, it passed the property on the books of the company to 
the defendant. This was done by the vendor as early as 
October 14th 1841, in respect to all the shares stipulated to 
be sold. At this time, the defendant had not repudiated the 
contract. On the contrary, he paid $250 upon this contract 
on the 19th of November 1841. The vendor had made the 
transfer on the books, and had obtained the proper certificates 
ready to be delivered to the defendant, according to the con- 
tract, and was ready in all things to fulfil, when the defend- 
ant, in December 1841, refused to make the stipulated 
payment therefor, in indorsed notes, as the jury find to have 
been the contract. In this state of the case, as it seems to us, 
the true rule of damages is the contract price. ‘The stock 
has been transferred to Alger on the books of the corpora- 
tion, and the vendor, having done this, in the proper execu- 
tion of the contract, and before it was repudiated by the 
defendant, may well insist upon this rule as the measure of 
damages. Stone fulfilled his part of the contract, and has 
trausferred his interest in the property to the defendant. 
Such being the case, the measure of damages is properly the 
contract price of the stock, which is in accordance with the 
finding of the jury as to the amount of damages. 
| Judgment on the verdict 


——— 


CoMMONWEALTH vs. ROBERT STEDMAN. 


On the trial, in the court of common pleas, of a complaint made to a justice of the 
peace, which contained six counts, charging the defendant with selling spiritous 
liquor, without license, in the open air, the jury returned a verdict that the 
defendant was guilty of the charge contained in the third count, and stated that 
they had not agreed as to the other counts. Held, that the attorney for the Com- 
monwealth, with leave of the court, might enter a nol. pros. as to the other counts, 
without the defendant’s consent, and that judgment might be rendered on the 
third count. 


THis was a complaint, made to a justice of the peace, 
wherein the defendant was charged, on the Rev. Sts. c. 143, 
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§ 5, with selling spiritous liquor, without license, in the open 
air, &c. The complaint contained six counts, and the 
defendant was found guilty, on all of them, by the justice, 
and was sentenced to four months’ imprisonment. He ap- 
pealed to the court of common pleas, and a trial was there 
had, at the February term, in 1846, before Colby, J. who 
signed a bill of exceptions, of which the following is a part: 
“The jury returned their verdict into court, that the 
defendant was guilty of the charge contained in the third 
count, and that they had not agreed as to the other counts. 
The defendant objected, that no judgment could be rendered 
on this verdict, and moved the court to set aside the verdict, 
and grant a new trial. The attorney for the Commonwealth 
moved for leave to enter a nolle prosequi as to all the 
counts except the third, and for sentence and judgment on 
that count; and thereupon he did file’a nolle prosequi as to 
all the counts except the third, and it was ordered that judg- 
ment be rendered thereon, and the defendant sentenced.” 

This case was argued and decided at the last September 
term. 

Byington, for the defendant. The court had no power to 
take the case from the jury, in the manner in which it was 
done. ‘The defendant had a right to a verdict on all the 
counts. The district attorney cannot enter a ol. pros. ina 
case- like this. Commonwealth v. Tuck, 20 Pick. 356. 
Rex v. Butterworth, Russ. & Ry. 520. A verdict on part 
of the complaint, leaving the rest unsettled, cannot be re- 
ceived without the defendant’s consent. 

Porter, (District Attorney,) for the Commonwealth. The 
court might well have received the verdict on one count 
without a nol. pros. although the jury did not agree as to the 
others. Commonwealth v. Wood, 12 Mass. 313. Inhabit- 
ants of Sutton v. Inhabitants of Dana, 1 Met. 383. French 


v. Hanchett, 12 Pick. 15. The State v. Woodruff, 2 Day, 


504. But the nol. pros. was rightly entered; and as it was 
for the defendant’s benefit, he has no cause of complaint. 
Commonwealth v. Briggs, 7 Pick. 177. Commonwealth v 
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Tuck, 20 Pick. 356. See also 2 Hawk. c. 47, $ 9, note. 
1 Chit. Crim. Law, 249, 640. The State v. Whittier, 
8 Shepley, 341. 

The only case, perhaps, in which a nol. pros. cannot be 
eutered, without the defendant’s consent, is where the cause 
has been committed to the jury, and the government fail to © 
prove the defendant’s guilt, or he makes out a clear defence. 
Commonwealth v. Wade, 17 Pick. 395. The State v. I. S. 
S. 1 Tyler, 178. The State v. Roe, 12 Verm. 109. 

THE court overruled the exceptions. 


———_—____——_ 


CoMMONWEALTH vs. Grove HULBERT. 


An indictment on the Rev. Sts, ec. 126, § 32, alleged that G. designedly and unlaw- 
fully did pretend to N. that A. wanted to buy cheese of N. and had sent G. to 
buy it for him, and that a certain paper described, purporting to be a ten dollar bill 
of the Globe Bank, in the city of New York, was a good bill, and of the value of 
ten dollars; by means of which false pretences, said G. unlawfully obtained from 
said N. forty pounds of cheese, of the value of four dollars, and sundry bank bills 
and silver coins, amounting to, and of the value of, six dollars, with intent to 
cheat and defraud; whereas the said A. did not want to buy cheese of said N., 
and had not sent G. to him for that purpose, and the said paper was not a good 
bill of the Globe Bank, in the city of New York, and was not of the value of ten 
dollars, but was spurious and worthless. Held, on motion in arrest of judgment, 
that the false pretences set forth were such as might have been effectual in accom- 
plishing a fraud on N.,in the manner alleged; that neither the omission to — 
allege that G. knowingly made the false pretences, nor the omission to men- 
tion any person whom he intended to defraud, rendered the indictment bad; and 
that there was no objection to the indictment on the ground of duplicity. 


Tue defendant was indicted for cheating by false pretences. 
The second count in the indictment was as follows: “ The 
said Grove Hulbert, on the eleventh day of May” 1846, “at 
Pittsfield in the county of Berkshire, designedly and unlaw- 
fully did falsely pretend to one Nathan Holton, that one Allen 
Tucker, innkeeper in said Pittsfield, wanted to buy of said 
Nathan a cheese, and had sent him to said Nathan for that 
purpose, and that a certain paper, purporting to be a bank bili 
of the Globe Bank, in the city of New York, of the denom- 
ination of ten dollars, and which said paper is of the tenor 
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following,” (copying it,) “‘ was a good bill, and of the value 
of ten dollars; and the said Grove then and there delivered 
the same to the said Nathan, as and for a good promissory 
note and bank bill, of the value of ten dollars; by means of 
which said false pretences, the said Grove did then and there 
unlawfully obtain from the said Nathan forty pounds of 
cheese, of the value of four dollars, and sundry bank bills, 
amounting together to the sum of five dollars, and of the 
value of five dollars, and sundry pieces of silver coin, current 
within this Commonwealth, amounting together to the sum 
of one dollar, and of the value of one dollar, of the money, 
goods and chattels of the said Nathan and one Joseph Patton, 
with intent then and there to cheat and defraud. Whereas, 
in truth and in fact, the said Allen Tucker did not then and 
there want to buy of the said Nathan a cheese, and had not 
sent him, the said Grove, to the said Nathan for that purpose. 
And whereas, in truth and in fact, the said paper, purporting 
to be a bank bill of the Globe Bank, in the city of New 
York, was not a good bill, and was not of the value of ten 
dollars, but was spurious and entirely worthless; to the great 
damage and deception of the said Nathan,” &c. 

The defendant was convicted, in the court of common 
pleas, on a trial before Merrick, J. and filed a motion in arrest 
-of judgment. 1. ‘Because the pretences set forth in the 
indictment are not such false pretences as are within the 
meaning of the statute (Rev. Sts. c. 126) creating the offence 
on which this prosecution is founded, and because it is not 
stated how the false pretences were effectual in accomplishing 
the fraud charged. 2. Because it is not alleged in the 
indictment that the defendant knowingly made the false pre- 
tences therein charged. 3. Because the transactions set forth 
in said indictment amount to a violation of the provisions of 
the Rev. Sts. c. 127, § 2, and the indictment charges two 
offences.”” ‘This motion was overruled by the judge, and the 
defendant alleged exceptions. 

Colt, for the defendant. | 

Porter, (District Attorney,) for the Commonwealth. 
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Dewey, J. The court are of opinion that this indictment 
may be sustained. We have more particularly considered the 
second count, upon which judgment may be entered. 

1. The false pretences set forth in this count are such as 
might have been effectual in accomplishing a fraud upon 
Nathan Holton, in the manner alleged. The allegation, that 
the paper offered, and purporting to be a bank bill for the 
payment of ten dollars, was a good bill, and of the value of 
ten dollars, was virtually an allegation that it was a genuine 
bill of some real bank, and not counterfeit; when, in fact, it 
was a counterfeit, or a spurious bill not issued by any bank 
having a real existence. 

2. This indictment may be well sustained, although the 
word ‘knowingly ” is omitted in the allegation of the false 
pretences. The words used are “ designedly and unlawfully 
did falsely pretend.’”? The word “ knowingly ” is more usually 
introduced into indictments of this character. But the offence 
is thus described in the Rev. Sts. c. 126, $32: ‘If any person 
shall designedly, by any false pretence, and with intent to 
defraud, obtain from any other person, any money, or any 
goods,” &c. “he shall be punished,” &c. The charge is 
set out, in the indictment, in such language as sufficiently 
describes the statute offence ; and the indictment is not bad 
by reason of the omission of the word “knowingly.” 

3. It was suggested in argument, though not mentioned in 
_ the written motion, that the second count is defective in not 
alleging more particularly the intent to defraud Nathan 
Holton ; as it only alleges the general intent to cheat and 
defraud. The Rev. Sts. c. 127, $ 14, fully authorize such 
form of allegation. | 

4, Nor is there any objection to the indictment as bad for 
duplicity, if that objection were open to the defendant on a 
motion in arrest of judgment. The offence of uttering a 
counterfeit bank bill, although it may be embraced within 
the necessary proof to establish the guilt of the party in the 
case, yet is not technically charged in the indictment. It is 
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only incidental to the main charge of obtaining goods by 
false pretences, and does not vitiate the indictment. 

The motion to arrest the judgment must therefore be over- 
ruled, and judgment be entered upon the second count in the 
indictment. 


AnprREws Dennis vs. PHttena ARNOLD. 


By the Rev. Sts. c. 73, § 21, when an execution, that has been levied on real estate, 
has been returned or recorded, and it appears that the estate levied on was not 
the property of the judgment debtor, or not liable to be seized on execution, or 
cannot be held thereby, the judgment creditor cannot maintain an action of debt 
on the judgment; but his only remedy is by writ of scire facias, requiring the 
debtor to appear and show cause why an alias execution should not be issued on 
the judgment. 


Dest on a judgment of the court of common pleas, ren- 
dered at October term 1842, for $545 and costs. 

It appeared at the hearing, in the court of common pleas, 
before Wells, C. J. that execution was issued upon the judg- 
ment declared on, on the 7th of November 1842, and was 


returned satisfied by levy on the defendant’s life estate in 


certain lands in Adams; which levy was recorded. But the 
plaintiff suggested that the defendant, at the time of said 
levy, had no life estate in said lands, but only aright to have 
dower assigned therein, and that the plaintiff, therefore, took 
nothing by the levy, and that the said judgment was in-no 
part satisfied. The defendant thereupon contended, that 
though this might be so, yet that debt could not be main- 
tained on said judgment until the officer’s return on the said 
execution had been set aside; and that the plaintiff must 
resort to a writ of scire facias for that purpose. The judge, 
being of this opinion, advised a verdict for the defendant, 
which was returned accordingly; and the plaintiff alleged 
exceptions. | 

Dawes, for the plaintiff. By the common law, debt was 
the plaintiff’s only remedy. The English St. 2 Westm. and 
our St. 1785, c. 6, gave scire facias as a concurrent remedy. 

VOL. XII. 29 
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See Hatch v. Greene, 12 Mass. 195. Grooch v. Atkins, 14 Mass. | 
378. M’Lellan v. Whitney, 15 Mass. 137. Ladd v. Blunt, 
4 Mass. 402. Ware v. Pike, 3 Fairf. 303. Tate v. Ander- 
son, 9 Mass. 92. Howe’s Pract. 70. These cases show that 
debt has heretofore been maintained in cases like this. And 
the only question is, whether the Rev. Sts. c. 73, $$ 20, 21, 
have altered the law, in this particular, as they doubtless have 
in three other particulars; viz. first, a creditor may waive his 
levy ; secondly, he may sue out a scire facias, without first 
applying to the court for leave ; and thirdly, he cannot have 
interest on his judgment, nor costs. By $ 20, the creditor 
may waive his levy, before the execution is returned, and 
before it is recorded, if there is ‘‘any defect or error in the 
proceedings that would be sufficient to defeat and render void 
the levy,” or if “the estate levied on was not the property 
of the debtor, or was not liable to be seized on the exe- 
cution, or, for any reason, it cannot be held thereby ; and he 
may resort to any other remedy for the satisfaction of his 
judgment.” By § 21, ‘if, after the execution is returned 
or recorded, it shall appear to the creditor that the estate 
levied upon was not the property of the debtor,” &c. he 
may sue out a writ of scire facias to the debtor, and have the 
levy set aside, and have an alias execution “ for the amount 
then due on the original judgment, without interest or further 
costs.” If this last section has abolished the action of debt — 
on the judgment now in suit, it has done so by implication — 
only. See Milner v. Petit, 1 Ld. Raym. 720. 2 Dwarris 
on Sts. 674. Steward v. Allen, 5 Greenl. 103. , 
Robinson, Jr. for the defendant. The plaintiff is not 
entitled to a new judgment, but only to a new execution. 


The St. of 1785, c. 6, had a preamble, showing why it was — 


enacted ; namely, because a creditor had no remedy, when he ~ 
had levied his execution on land that did not belong to his — 
debtor ; and the court was therefore authorized to order a — 
writ of scire facias to issue against the debtor, and also to a 
order an alias execution for debt and costs. And if there 
3ver was an authoritative decision that debt would also lie in 


— 
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that case, (which is not admitted,) yet, under the Rev. Sts 
c. 73, $$ 20, 21, a creditor, after a return of satisfaction and a 
recording of a levy, cannot maintain an action of debt, but is 
confined to a scire facias. If debt will also lie, the main 
purpose of $ 21 is frustrated. The intention of the legisla- 
ture was, that a recorded levy should prevent further arrest, 
attachment and costs in the same cause. 

Dewey, J. ‘The cases cited by the plaintiff’s counsel fully 
establish the position that, prior to the revised statutes, an 
action of debt would lie for him, under circumstances like 
those existing in the present case. ‘The only question there- 
fore is, whether the revised statutes have changed the rule of 
law in this respect. ‘The provisions of Rev. Sts. c. 73, 
$$ 20, 21, are very full, and adequate to meet all cases of this 
nature. Section 20 provides for the case where the estate 
levied upon is not the property of the debtor, and where the 
levy has not been returned and recorded, and gives full 
authority to the judgment creditor, in such case, to waive his 
levy, and resort to any other remedy for the satisfaction of his 
judgment; and of course gives him the right to institute his 


action of debt in such case. But $ 21 provides for the case 


of an ineffectual levy, sought to be abandoned, for that cause, 
after the execution is returned or recorded; and, for such 
case, it authorizes the creditor to sue out “a writ of scire 
facias to the debtor, requiring him to show cause why an 
alias execution should not be issued on the same judgment,” 
and directs that if the debtor shall not show sufficient cause 
to the contrary, “an alias execution shall be thereupon issued 
for the amount then due on the original judgment, without 
interest or further, costs.” 

Taking these sections together, we think they provide a full 
and adequate remedy in such cases, and that the marked dis- 
tinction in the remedy provided in the different cases falling 
within the different sections, 20 and 21, manifests the inten- 
tion of the legislature that the remedy by scire facias 
should be the exclusive remedy in cases embraced in $ 21. 
The restriction upon the allowance of interest, and tha 
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provision as to costs, seem to require this construction of the 
statute. 7 

The mere general provision for a scire facias, in all cases | 
where the lands levied upon did not belong to the debtor, as 
was the St. of 1785, c. 6, might have been considered cumu- 
lative, leaving the action of debt still applicable to such cases ; 
but the more full and minute provisions of the revised stat- 
utes, and especially the different remedies given to the differ- 
ent cases of levies not recorded or returned, and those that 
have been returned or recorded, have satisfied us that an 
action of debt will not lie in cases where the levy of execu- 
tion has been returned or recorded, and that the proper remedy 
in such cases is a writ of scire facias. 


Exceptions overruled. 


| 


Horatio N. Turr.te vs. Wytuis BarTHoLomew. 


B. made a promissory note payable to S. or order, and 8. and T. signed their names 
to ewene words written on the back thereof: ‘* We guaranty the payment of this 
note,”’ Held, that this was not such an indorsement as puthorisat ¢ the holder of 
the note to sue upon it as indorsee. 


’ Tne plaintiff sued as indorsee of the note which follows. 
“Salisbury, May ist 1843. For value received, I promise 
Peter Snyder, to pay him or order five hundred dollars on de- 
mand.: Wyllis Bartholomew.” On the back of this note was — 
the following: “ May 4th 1843. This note is indorsed down, 
by this indorsement, so as to leave one hundred and seventy © 
five dollars, to be paid in one year from date, without interest. 

Frederick Plumb, Arbitgs 
Wm. S. Russell, 
Elipht. Whittlesey, . 
‘‘ We guaranty the payment of this note, April 5 1844, 
Peter Snyder, 
Samuel Blodget.” 
At the trial in the court of common pleas, before Wells, 
C J. the defendant objected, that the note was not indorsed, — 


tors. 
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and that the plaintiff could not bring this action in his own 
name, as indorsee. But the judge ruled otherwise. 

The defendant then introduced the deposition of Frederick 
Plumb, to show that the defendant and Peter Snyder, the 
payee of the note, had submitted to the deponent and to 
William S. Russell and Eliphalet Whittlesey, as arbitrators, 
to decide how much should be paid thereon by the defendant, 
with authority to indorse thereon such sum, if any, as ought 
to be deducted therefrom. And the defendant contended 
that the arbitrators, by making the note payable in one year, 
(as by their entry on the back thereof,) had exceeded their 
authority ; that said note and said award were invalid and 
void, and that the plaintiff had no right to recover on the 
note. But the judge ruled otherwise. The jury returned a 
verdict for the plaintiff; and the defendant alleged exceptions 
to the judge’s rulings. 

Sumner, for the defendant. 

Bishop §& Palmer, for the plaintiff. 

Dewey, J. The objection to the right of the plaintiff to 


_ maintain this action as indorsee of the note, for want of a 


proper indorsement by the payee, presents a question of diffi- 
culty, and one on which there are conflicting adjudications. In 
Tyler v. Binney, 7 Mass. 479, it seems to have been directly 
held that a mere guaranty of the payment of the note, in 
terms like the present, could not be treated as an indorsement 
in blank, transferring the note to any bona fide holder, and 
authorizing him to conimence an action in his own name, as 
indorsee. The ground of that decision seems to be, that in 
the case of a blank indorsement, by usage and well settled 
rules of law applicable to negotiable paper, it is competent for 
the holder of the note to make himself the indorsee, by filling 
up the blank indorsement, by proper words to that effect. 
But when the name of the payee is not indorsed in blank, but 
is annexed to a guaranty, the purpose of the signature is said 
to be expressed, and there can be no implication that the 
purpose was to transfer the note as indorser generally. Ans 
other objection sanctioned by the court in that case was, that 
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there was no name inserted, in the writing signed by the 
payee, of the party to be entitled to hold by the indorsement ; 
which objection also exists here. | 

A different view of this question seems to have been taken 
in the case of Blakely v. Grant, 6 Mass. 386, which was an 
action upon a bill of exchange. ‘This case was decided a 
year previous to that of Tyler v. Binney, but does not ap- 
pear to have been referred to in the argument or decision of the 
latter case. In the case of Blakely v. Grant, it was held that 
a signature of the payee to the following words, ‘‘ should the 
within exchange not be accepted and paid agreeably to its 
contents, I hereby engage to pay the holder, in addition to 
the principal, twenty per cent. damages,” might operate as 
a transfer of the bill of exchange, and that the indorsement 
was good, though no person was named as indorsee; and 
that a bona fide holder might insert, above such stipulation, a 
direction to pay the contents to his order. ' 

In Upham v. Prince, 12 Mass. 14, the payee, having signed 
a guaranty of the note, expressed to be such, was held liable 
to the holder of the note, as upon a common indorsement. 
The principle of this decision seems necessarily to be, that the 
note was duly transferred by the signature of the payee to the 
guaranty. 

In a more recent case, J'rue v. Fuller, 21 Pick. 140, the 
construction of a guaranty by a third person, written upon 
the back of a negotiable note, which was also indorsed in 
blank by the payee, was, that such guaranty was not negoti- 
able; that being complete in itself, it could not be altered so 
as to convert it into a general indorsement. That case, 
however, differs from the case at bar, in this, that the guar- 
anty was signed by a third person, and not by the original 
promisee ; and the suit was brought by the holder against the 
guarantor, and not against the maker of the note. Perhaps 
little more is to be derived from that case, than the general 
principle therein stated, that an instrument filled up and com- 
plete in itself, cannot be altered by striking out or insoree 
words that will make it a general indorsement. 
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The present case presents all the objections that were 
stated in the case of T'yler v. Binney, which we are inclined 
to adopt as the better opinion, and which were there held 
fatal to the maintenance of the action; with this additional 
one, which we think of great weight, viz. that the guaranty 
in the present case is a: joint guaranty of Peter Snyder, the 
payee, and Samuel Blodget. ‘his is a joint, and not a joint 
and several guaranty. How can it be transformed into a 
general indorsement by Snyder? The contract or instru- 
ment, signed by Snyder and Blodget, is not only filled up, 
and complete in itself, but it is obviously intended as a stipula- 
tion to which the names of both these persons may properly 
be subscribed. But a general indorsement of this note could 
only be made, in the first instance, by Snyder, the promisee. 
In this Blodget could not join. We are satisfied that no 
other effect can be given to this writing than that of a joint 
guaranty, and that this note was not transferred thereby, as 


_ by a general indorsement in blank, by the promisee. This 


objection is therefore fatal to the action. 

Without particularly considering the other point, as to the 
authority of the arbitrators to alter the time of the payment 
of the note, (which we think an objection of some weight, ) 
for the reasons already stated, a new trial will be granted in 


this court. 


Jarep Murray & others vs. Country CoMMISSIONERS OF 
BERKSHIRE. 


By St. 1827, c. 77, § 14, and Rev. Sts. c. 39, § 17, when a turnpike road is laid out as 
a common highway, the owners of the land, over which the turnpike was laid out, 
are net entitled to full damages, as if their land had then, for the first time, been 
taken for a way, but are entitled to such damages only, if arw as exceed those 
which they would have sustained by the continuance of the roa. us a turnpike ; 
although by S¢. 1804, c. 125, § 15, and Rev. Sts. c. 39, § 15, upon the discontinu- 
ance of a turnpike road, the land revests in the persons who were owners thereof 
when it was taken or purchased for the purpose of making the turnpike, or in 
their heirs or assigns: And the legislature had authority to prescribe this rule 

_of damages, in cases of turnpikes previously granted, as well as ir cases vf turn- 
pikes granted subsequently. 
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Suaw, C. J. This is a petition to this court for a writ of 
mandamus to the county commissioners, requiring them to 
issue their warrant to the sheriff, to summon a jury and assess 
. their respective damages, by reason of laying out the Great 
Barrington Turnpike asa common and public highway. The 
petitioners allege, in general terms, that they are owners, or 
the heirs or assigns of the owners, of the lands on which this 
turnpike was laid out in the year 1812. ‘They insist, that as 
the law then stood, (S¢. 1804, c. 125, § 15,) and has since 
been continued in force, (Rev. Sts. ¢. 39, $ 15,) it was pro- 
vided, that when any turnpike should be discontinued, the 
land over which it was laid should revest in those who were 
owners when it was laid out, their heirs and assigns, whether 
the land was taken or purchased for such use. In regard to 
the lands taken, it might have been a little more accurate, 
and strictly technical, to declare that the full possession and 
enjoyment of the lands should revert to the owners or their 
heirs; because their title to the lands was never devested, — 
but they continued seized of the land, subject to a perpetual 
public easement. In regard to lands purchased, the language 
was appropriate and technical ; and it was sufficiently intel- 
ligible as to both, when classed together. From this view of 
their rights, the petitioners infer that, when the turnpike was 
discontinued, they were restored to their full rights of prop- 
erty and possession, and that when a highway was laid out 
over the same land, they had a right to full damages, to be 
assessed under the general act for laying out highways, (Rev. 
Sts. c. 24,) in the same manner as if their land had then for 
the first time been taken for a highway. 

The county commissioners have filed an answer, in which 
they have certainly set forth several formidable objections to 
this claim, independently of what may be considered the 
main question; as, for instance, that the petitioners have not 
at any time set forth their particular and respective titles to 
any particular and described parcels of land; that when the 
highway was in process of being laid out, they gave the 
commissioners no notice of their titles, and made no claim 
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for damages; that when the highway was laid out, they 
made no request to the commissioners to assess their respective 
damages, but only to issue a warrant to summon a jury ; with 
some other similar exceptions. But we have thought it best 
to pass these all over, without further notice; because the 
court are of opinion, that upon the main question, which 
involves the merits of the case, the claim of the petitioners 
is not well founded. 

The case of the petitioners is precisely within the provision 
of the Rev. Sts. c. 39, $ 16, authorizing commissioners to lay 


out any turnpike road as a common highway, with the assent 


of the corporation and of the several towns through which 
the road passes. ‘Then it is provided, in $ 17, that “in the 
assessment of damages, there shall be allowed, to any persons 
injured thereby, such damages as they would justly be entitled 
to receive, beyond the damages that would have been sus- 
tained by the same persons, by the continuance of the same 
as a turnpike road, and no more.’? This was the mere revision 
and reénactment of St. 1827, c. 77, $ 14, containing substan- 
tially the same provision. ‘ Persons injured thereby ;” by 
what? Certainly the one entire act and exercise of public 
authority, in converting a turnpike into a highway, substi- 
tuting one public use for another of the same kind, and 
designed to accomplish the saine purpose. In general, such a 
change will occasion no damage to the private proprietor, but 
may often be of benefit to him, by relieving him from tolls. 
But if the change should cause any additional damage, the 
statute allows it to him. 

Nor is this inequitable. The proprietors have already been 
paid for a perpetual easement over their land, for all the 
actual uses and purposes of public travel; a payment com- 
monly estimated, in practice, at the value of the land itself. 
No such change, from a turnpike road to a highway, can be 
made by the commissioners, without the assent of the turn- 
pike corporation ; and the commissioners are authorized to 
make the corporation a compensation for the relinquishment 
of their franchise. Rev. Sts. ¢. 39,$ 19. If therefore any 
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body is entitled to compensation from the public, for this con- 
tinuing easement, it is the corporation. 'They have paid the 
owners of the land for it; by their assent to the change, they 
transfer it to the public, under the sanction of law, and 
thereby the public become their assignees. 

We have spoken of this as the substituting of one public 
use for another of the like kind; but it is hardly a change 
of the use. It is rather a change of the mode in which an 
existing highway shall be supported, repaired and maintained. 

A turnpike is a highway, which all the public have a right 
to use, which no one has a right to obstruct, not even the 
corporation that build it, except so far as they are expressly 
authorized by law to do so, in order to secure the tolls granted 
them. It is a highway, the obstruction of which is a 
nuisance, and an indictable offence. Commonwealth v. Wil- 
kinson, 16 Pick. 175. On no other ground would the legis- 
lature be justified in exercising the public right of eminent 
domain, by authorizing the taking of private property for 
laying out a turnpike, ‘Then the change of a turnpike to a 
common public highway is rather a continuance of the same 
public easement, under a modification of form, not in general 
affecting the rights of proprietors of lands over which it 
passes. | 

The grounds taken by the petitioners seem to be, that the 
discontinuance of the turnpike was a separate and independ- 
ent act, by which rights of land owners to the title and pos- 
session of the lands reverted to them ; and then, by a distinct, 
substantive act, a highway was laid out over the same land. 
But this is not, in our judgment, a correct view of the opera- 
tion of the law and the acts done under it. Non constat 
that the corporation would have assented to the relinquish- 
ment of their franchise, or that the commissioners would have 
accepted it, charging the county and towns with the repair 


and maintenance of the road, but upon the terms prescribed ~ 


by the act. Without such concurrent act of the corporation 
and the commissioners, the petitioners’ lands would have 
stood charged, as they were before, with a perpetual easement 
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for a public way, neither smaller nor less enduring than that 
with which they are now charged. 
The court are therefore of opinion, that the statute author- 


‘izing county commissioners, with the assent of a turnpike 


corporation, to lay out a turnpike as a common highway, 
paying to individuals the damage, if any, which they would 
sustain, beyond what they would have sustained by the con- 
tinuance of the turnpike, was an act within the limits of a 
just exercise of legislative power; that it provided, with due 
care, for the preservation of private rights; and is a valid 
law, which governs the present case. 
Petition dismissed. 
Bishop § Emerson, for the petitioners. 
Barnard, for the respondents. 


Se 
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Mary Sumner vs. Rosert F’. Barnarp, Administrator. 


A conveyed land to B., with covenants of seizin and warranty, and B., at the same 
time, mortgaged the same land to A., by a deed containing the same covenants: 
A. was not seized of all the land when he conveyed to B., and B. was evicted 
from a part thereof, and brought an action against A. on his covenant of seizin. 
Held, that the action was maintainable; B.’s covenants not operating as a rebut- 
ter to his demand against A., to prevent circuity of action. 


Tus was an action of covenant broken, to recover dam- 
ages for breach of the covenant of seizin contained in a deed 
made to the plaintiff by Stephen Stevens, the defendant’s 
intestate, on the 8th of March 1841. 

The defendant pleaded the general issue, and filed a spe- 
cification of defence, in which he alleged that at the time 
of the conveyance in the plaintiff’s declaration mentioned, 
the plaintiff executed a deed of mortgage in fee, to the said 
intestate, of all the lands described in his said deed to her, to 
secure the entire consideration for said conveyance to her, no 
part of which consideration had ever been paid by the plain- 
tiff ; and that said mortgage deed contained all and each of 
the covenants which are contained in said intestate’s deed te 
the plaintiff. 
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At the trial in the court of common pleas, before Merrick, 
J. the plaintiff gave evidence of the execution and delivery 
of the deed declared on, containing the usual covenants ; and 


also evidence tending to show that her said grantor, when ° 


said deed was executed, was not seized of the whole of the 
land therein described and conveyed, and that she had been 
evicted from a part thereof. 

The defendant then produced the mortgage deed mentioned 
in his specification of defence, and the notes, in said deed 
described, which said mortgage was given to secure; and it 
was admitted by the plaintiff that those notes were wholly 
unpaid. 

It also appeared that the defendant had commenced an 
action against the plaintiff, to recover possession of the lands 
conveyed by said mortgage deed, and also an action against 
her upon said notes; both of which actions were pending in 
said court of common pleas. 

The defendant objected, that by reason of the covenants 
contained in the plaintiff’s said mortgage deed, she could not 
maintain the present action against him. But the judge over- 
ruled the objection, and instructed the jury that, upon proof 
of the breach of the covenant of seizin contained in said 
intestate’s deed to the plaintiff, she was entitled to recover of 
the defendant the consideration for that part of the land 
described in that deed, of which said intestate, at the time 
of the making and delivery thereof, was not seized. A ver- 
dict was returned for the plaintiff, and the defendant alleged 
exceptions to the rulings and instructions of the judge. 

Bishop, for the defendant. 'The covenants in the mort- 
gage deed estop the plaintiff to sue on the covenants in the 
absolute deed, or operate as a rebutter, by way of preventing 
circuity of action. See Stevens v. Winship, 1 Pick. 328. 
Crouch v. E'veleth, 15 Mass. 307, 309. Poignard v. Smith, 
8 Pick. 272. Also the cases cited in 9 Met. 464, where this 
question was raised, but not decided. Suppose the condition 
of the mortgage had been, that the mortgagor should pay in 
ten years. If she can maintain the present action, she might 
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then recover immediately, in an action for covenant broken, 
if she were immediately evicted from the mortgaged premises, 

Sumner §& Byington, for the plaintiff. There is no 
equality of condition between the parties, if such a defence 
is allowed. A mortgagee’s notes, given for land, may be 
transferred to a third person. Besides; the courts of Con- 
necticut and New Hampshire have expressly decided this 
point in the plaintiff’s favor. Hubbard v. Norton, 10 Con- 
nect. 422. Haynes v. Stevens, 11 N. Hamp. 28. 2 Hil- 
liard’s Ab. (2d ed.) 395, 396. 

Dewey, J. The plaintiff has established the allegations in 
her declaration, requisite to sustain the action of covenant 
broken. ‘The only objection to a judgment in her favor is 
that which arises from the fact, shown by the defendant, that 
he holds similar covenants made by the plaintiff, and attached 
to a conveyance to the defendant’s intestate, by the plaintiff, 
in a mortgage of the same premises which are the subject of 
the defendant’s covenant. | 

It is then said that the defendant having a precisely similar 
demand against the plaintiff, which he will be entitled to 
recover, it should operate as a rebutter to the demand of 
the plaintiff, to avoid circuity of action. The principle of 
rebutter is one well known ‘in law, and is to be applied in all 


proper cases. ‘I'he present does not seem to us to be one to 


which it is applicable. It might do injustice to the plaintiff, 
if her covenants could thus be set off and bar a recovery. 
The defendant holds the plaintiff’s notes of hand secured by 
her mortgage. Various cases might be readily supposed, 
where such a defence ought not to prevail; as in cases of 


large payments advanced towards the purchase money, and a 


mortgage to secure only a small residue, and that, by the 
terms of the contract, to be paid at some remote future day. 
There is no necessity for permitting this defence, with a view 
of protecting the rights of the defendant in reference to his 
counter demands. ‘The entry of judgment may be post- 
poned, if the case requires it, to await a set-off, after the 
defendant shall have perfected a judgment on his claims. 
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This seems to us a more proper mode than to allow the 
claims of the defendant, as covenantee under the mortgage 
deed, to defeat the present action. 

Exceptions overruled. 


Isaac C. Ives vs. FranKLIN StTuRGIs. 


‘Lhe goods of W. were attached in a suit brought against him by B., and S. gavea 
receipt therefor to the officer: W. was afterwards declared a bankrupt, under the 
United States bankrupt law of 1841, and received his discharge: B. prosecuted 
his suit against W., who relied, in defence, on his discharge; but the jury found 
that the discharge was void for fraud, and returned a verdict for B.: The officer 
then brought an action against S., on his receipt. Held, that B.’s lien on the 
goods acquired by his attachment was not discharged, and that S. was answer- 
able on his receipt. 


AssumPsiIT on a receipt given by the defendant for property 
attached by the plaintiff, a deputy sheriff, in a suit brought by 
John P. Beekman against George Wilson. The case was 
submitted to the court upon the following agreed facts : 

‘The defendant executed the receipt declared on, and the 
plaintiff demanded of him the property mentioned therein, 
before this action was brought, viz. on the 5th of October 
1846. The action of John P. Beekman, against George 
Wilson, on which the plaintiff attached said property, was 
commenced at the June term of the court of common pleas, 
in 1842, and was tried at the October term of that court, in 
1844. Said Wilson pleaded in bar, that he had been dis- 
charged of his debts, including the one sued in that action, 
by force of the United States bankrupt act of 1841. The 
said Beekman replied, that said discharge was void: for fraud 
upon said act by said Wilson, and a verdict of the jury found 
that it was so void. Said Wilson filed exceptions to the 
ruling of the judge, which were overruled by the supreme 
judicial court, at September term 1846, (9 Met. 434,) and 
judgment was rendered on the verdict, for said Beekman, for 
$665-06 damage, and $78-58 costs; and execution issued on 
that judgment, which is wholly unsatisfied ! 
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“In this action, the said Sturgis defends on the ground 
that, by force of the proceedings under the bankrupt law, the 
attachment of the property, for which the receipt sued on 
was given, was dissolved, and so said Ives has no claim to the 
property. ‘The attachment was made on the 12th of March 
1842, and while the action was pending, viz. on the 17th of 
August 1842, said Wilson made oath to his petition in bank- 
ruptcy, and the same was filed in the office of the district 
clerk on the 31st of said August. Said Wilson was decreed 
a bankrupt on the 8th of November 1842, and an assignee of 
his estate was appointed by the district court of the United 
States, and that court, before the trial of the aforesaid action, 
granted to said Wilson a certificate of discharge under the 
said bankrupt act.” 

Upon these facts the agreement of the parties was, that if 
the plaintiff was entitled to recover, judgment should be ren- 
dered for him for the amount of the aforementioned judgment 
recovered by Beekman against Wilson; otherwise, that the 
plaintiff should become nonsuit. 

Byington, for the defendant, cited Foster’s case and 
Cook’s case, 2 Story R. 131, 376; and Allen’s case, 5 Law 
Reporter, 362. 

_ Porter & F’. Chamberlain, for the plaintiff. 

Suaw, C.J. The only question in the present case is, 
whether, upon the facts shown, the attachment on mesne 
process, made by the plaintiff, before his debtor became bank- 
rupt, was dissolved by his subsequent bankruptcy, under the 
law of the United States, before the cause came to trial. 

It is very doubtful whether the doctrine held by Mr. 
Justice Story, in the cases cited in the argument, would have 
availed the defendant, if applied to the present case. His 
ground was, not that the decree declaring one a bankrupt, 
nor the bankrupt law itself operating upon such decree, nor 
the assignment made in pursuance of it, for the general bene- 
fit of creditors, effected a dissolution of the attachment; but 
that the debtor might proceed and obtain his discharge, and 
plead that discharge in bar of the action generally ; and so, 
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without obtaining judgment and execution, the plaintiff’s 
attachment on mesne process must fall of course. But in 
the present case, though a formal discharge was obtained, the 
validity of it has been put in issue and tried, and it has been 
found to be void, and so cannot avail to bar the plaintiff’s 
action. We believe it has been nowhere decided, that where 
an attaching creditor could perfect his lien by a judgment 
and execution, notwithstanding the bankruptcy, such an 
attachment was not a lien coming within the excepting clause, 
of the bankrupt law. 

But the case of the plaintiff is well sustained on the broader 
ground taken by this court, that when the discharge is valid, 
and cannot be avoided on the ground of fraud or otherwise, 
still an attachment of property, on mesne process, before the 
bankruptcy, is a lien recognized by the laws of this Common- 
wealth, excepted, by its terms, out of the operation of the 
bankrupt law, and saved to the attaching creditor; and that, 
when necessary, he may have a special judgment and execu- 
tion, to enable him to avail himself of it, leaving the dis- 
charge to have its full force and effect, in barring a general 
judgment, and all other legal remedies. Davenport v. Tilton, 
10 Met. 320. [See also Peck v. Jenness, 7 Howard, 612.]_ 

Judgment for the plaintiff. - 


JonatHan C. Srevens vs. Cuarues D. Paumer. 


A messenger, who takes possession of the property of a debtor, by virtue of a war- 
rant issued pursuant to the insolvent law, is not liable to an action by the debtor 
for keeping possession after the judge of probate has disallowed the petitioning 
creditor’s debt, and dismissed the proceedings in insolvency, if the petitioning 
creditor appeals from the judge’s decision, and prosecutes his appeal, although 
that decision is affirmed by the appellate court: The messenger is not bound to 
decide, at his own peril, whether an appeal lies, nor whether the appellant has 
done all that is required by law to make the appeal allowable; but he is justified 
in retaining the goods, whilst the appeal is pending; and if the decision of the 
judge is affirmed by the appellate court, or the appeal is dismissed, he is not 
answerable to the debtor, unless he afterwards retains the property an unreason- 
able time. ‘ze 

A messenger who has a warrant against a debtor, issued pursuant to the insolvent 
law, is justified in locking the debtor’s store, though unoccupied, and taking the 
key into his own possession. 


——" 


~ 
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THIs was an action upon the case, to recover damages for 
detaining and converting the plaintiff’s goods. 

At the trial in the court of common pleas, before Merrick, 
J. the defendant justified, as messenger, under a warrant, 
issued by the judge of probate for this county, against the 
estate of the plaintiff, pursuant to the insolvent law of 1838. 
And it was proved or admitted, that the defendant, under said 
warrant, and by virtue thereof, took possession of a desk in 
the plaintiff’s dwelling-house, and of another in his store, in 
both of which were various notes, deeds and other papers, and 
the plaintiff’s account books; that he also took possession of 
said store, which was then unoccupied, locked the door 
thereof, and took the key into his possession; and that this 
key, and all the property before mentioned, were retained by 
the defendant, until returned to the plaintiff, as hereinafter 
stated. . 

The plaintiff put into the case the record of the proceed- 
ings against him as au insolvent debtor; from which it 


appeared that those proceedings were instituted upon the 
_ petition of Hiram C. Stevens, who represented therein, among 


other things, that he was a creditor of the plaintiff, who owed 
him. a debt exceeding $100; that at a meeting of the plain- 
tiff’s creditors, duly called and held by the said judge of 
probate, on the 6th of January 1844, the said judge, after a 
due hearing, rejected the said alleged claim of said Hiram 
C. against the plaintiff, and thereupon ordered and decreed 
that said petition of said Hiram C., and all proceedings tl-ere- 
on, be dismissed. And it was proved or admitted, that said 
Hiram C. forthwith duly entered an appeal from said order 
aid decree, rejecting his said claim, to the court of common 
pleas then next to be held for this county; that he duly 
entered and prosecuted said appeal, and that the same was 
pending until the 20th day of October 1845, when judgment 
was entered in said court, affirming said order and decree ot 
the judge of probate; that after the rendition of said judg- 
ment, by the court of common pleas, to wit, on the 6th of 
January 1846, the defendant returned to the plaintiff the 
VOL. Xti. 30 
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said key, and all the aforesaid property, so as aforesaid taken 
by him. 

The plaintiff objected that said key and property were not 
returned to him in a reasonable time. ‘This question was 
submitted to the jury upon all the facts and circumstances 
which were in evidence in the case, and they found their 
verdict, on this point, for the defendant. 

It appeared that soon after the said order and decree of 


the judge of probate, rejecting the claim of said Hiram C, — 


and dismissing the said proceedings, but after the appeal of 
said Hiram C. had been duly made, the plaintiff demanded 
of the defendant a return of said key and property, but that 
the defendant declined returning them at that time, because 
said proceedings, by reason of said appeal, were still pending. 
The plaintiff contended that the defendant was bound to 
rettirn said property in a reasonable time after the said decree 
of the judge of probate, notwithstanding the pendency of the 


appeal ; and that he was specially so bound, upon the plain- _ 


tiff’s demanding their return. But the judge ruled that the 
defendant was not bound to return the property, after said 
appeal was. duly made, so long as the same was duly 
pending in the court of common pleas. 

The plaintiff further contended that the defendant had no 
right to lock up the store and take and keep the key. But 
the judge ruled that the defendant, by virtue of his warraut, 
had a right so to do. 


A verdict was found for the defendant, and the plaintiff — 


alleged exceptions to the judge’s rulings. 
Porter, for the plaintiff. 
Sumner, for the defendant. 


Suaw, C. J. It is quite clear, upon the facts, and is not 


denied, that the original taking of the plaintiff’s property, by 
the defendant, was lawful; being by virtue of alawful warrant, — 
duly issued by a competent tribunal, under the insolvent law. 
The defendant relies upon a conversion by an unwarrant- — 
able and unlawful detention of the property. But if the ~ 
defendant rightly took the property, he was bound to hold it~ 


= 


a Pe; 
= 
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until the proceedings under which he took it were at an end. 
There was indeed a decision of the judge of probate, that the 


_ petitioner’s debt was not proved. But that decision was 


appealed from; and that appeal opened the whole case. 

It has been argued for the plaintiff, that an appeal did not 
lie in this case ; that a petitioning creditor cannot appeal from 
a decision against his claim. It is also said that the appel- 
lant did not give the assignee notice of the appeal, as required 
by St. 1838, c. 163, $ 4. Was the defendant bound, at his 


_ peril, to decide whether an appeal would lie in this case, or 


whether the appellant had done all that the law required of 
him to render his appeal allowable? We think not. The 
question, whether an appeal lay, was for the appellate court, 
and one of which they had jurisdiction. Until they had 
decided it, the proceedings were legally pending. Had they 
decided the other way, the defendant would have been 
responsible to see the property forthcoming, for the benefit 
of the creditors. ‘Therefore there was no unwarrantable de- 
tention of the plaintiff’s property during the pendency of 


such appeal. 


Whether the property was, or was not, seasonably returned, 
after the final decree, was a question rightly submitted to the 
jury, on all the evidence in the case, and was settled by their 
verdict. 

It was argued that the defendant could not lawfully take 
the possession of the store; but the warrant required him to 
take possession of all the plaintiff’s estate, real and personal, 
except such as might be by law exempted from attachment. 

If the jurisdiction of the court, and the validity of the 
proceedings, depended on the proof of the petitioning cred- 
itor’s debt, the proceedings could not be quashed or adjudged 


void till that fei2t had been determined. 


Exceptions overruled. * 
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Orrin Bitus vs. Witu1am Comstock. 


A justice of the peace sentenced a prisoner, whom he had convicted of larceny, to 
pay a fine and costs, and, on his failure to pay them, delivered a mittimus to an 
officer, who, while conducting the prisoner to jail, took the promissory note of a 
third person, for the amount of the fine and costs, and his own fees, payable to the 
justice, and discharged the prisoner. Held, in a suit by the justice on the note, 
that it was void for illegality of consideration. 


Assumpsit by the payee against the maker of a promissory 
note for $31:47, dated March 31st 1845, and payable with 
interest after June 20th 1845. Trial in the court of common 
pleas, before Merrick; J. 

The defendant offered to prove the following i de- 
fence: ‘That Harmon Cooley, on the 31st of March 1845, 
was convicted of larceny, by the plaintiff, a justice of the — 
peace for the county of Berkshire, and sentenced to pay a 
fine and costs to the Commonwealth; that on the failure of — 
Cooley to pay the fine and costs, the plaintiff made out a — 
mittimus against him, and delivered it to Charles D. Palmer, ‘a 
a deputy sheriff; that while Palmer was on the way to the — 
jail with Cooley, he met the defendant, and Cooley asked him — 
to give a note for the amount of said fine and costs, and he — 
(Cooley) would work for the defendant; that Palmer said he — 
would take the note, if the defendant woul give it, and that — 
Cooley should go to work for the defendant, and if he 
attempted to leave before the note was worked out, he 
(Palmer) would come and take care of him ; that the note in” 
suit was then given for the amount of the fine, costs, and — 
officer’s fees, and was received by Palmer therefor, who there- — 
upon discharged Cooley from custody, and delivered the note — 
to the plaintiff, in payment of said fine and costs; that Cooley | 
worked for the defendant a short time, (not quite a ne 
and then left him; and that no payment of the amount of the 
fine and costs ee been made, by Palmer or the plaintiff, to 
the county treasurer. ty 

“The defendant insisted that, as the note was withou ut 
consideration, and was taken by a public officer, in violation 


ee 
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of his duty, contrary to public policy, it was void. 'The 
court ruled that the facts, as here set forth, constituted no 
defence, and directed a verdict for the plaintiff, which was 
returned by the jnry. ‘The defendant alleged exceptions to 
the said ruling and direction.” 

J. Hi. Field, for the defendant. The note was given upon 
an illegal consideration, and is therefore void. Ayer v. Hutch- 
ins, 4 Mass. 370. Denny v. Lincoln, 5 Mass. 385. Pitcher 
v. Bailey, 8 East, 171. Martyn v. Blithman, Yelv. 197. 
Love v. Palmer, 7 Johns. 159. And the delivery of the note 
to the justice was a nullity. Rev. Sts. c. 141, $$ 3, 9. 

Palmer, for the plaintiff. As the justice received the note, 
the presumption is, that the mittimus was issued provision- 
ally ; that is, if the prisoner should not cause payment to be 
made of the fine and costs. See Foster v. Clark, 19 Pick. 

329. 

_ Houssarp, J. The defence, relied upon at the trial, was 
want of consideration for the. note, and that it was taken by 
the officer in violation of his duty, and therefore ought not to 
be enforced. ‘The officer’s duty was clearly marked out in 
the precept committed to him, viz. “to convey said Cooley 
to the common jail in the county aforesaid, and to deliver 
him to the keeper thereof, together with this precept.” Un- 
der this mittimus, he arrested the prisoner, and was convey- 
ing him to the jail; and, while on his way, took the note of 
the defendant, and discharged the prisoner. 

Without deciding the question as to the consideration for 
the note, and how far the defendant is justified in setting up 
want of consideration, (which his counsel has not pressed, ) 
we think the act of the officer was clearly a violation of his 
official duty, and against public policy. He undertook to 
commute the sentence of the justice, and instead of commit- 
ting the convict to prison, or receiving the fine and costs, in 
default of payment of which the convict was sentenced to 
be committed, he took the promise of a third person to pay 
the same; an executory agreement which might never be ful- 
filled, and was liable to be disputed; while the party convict 
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escaped the sentence of the law. No such power to com- 
mute the sentence, and to substitute a promissory note, is 
given; and though the intention of the officer, in this case, 
may have been good, yet such a practice would lead to col- 
lusion between officers and criminals, to the great injury of 
public justice. 

In Denny v. Lincoln, 5 Mass. 385, an officer, having an 
execution, forbore to arrest the debtor, on the promise of a 


third person to deliver him to the officer at another time ; and 


this promise was held void. So, in Ayer v. Hutchins, 4 Mass. 
370, an agreement to indemnify an officer for a voluntary 
escape was held void, as against the policy of the law. And 
this is an ancient doctrine of the law. See cases collected in 
22 Amer. Jurist, 271, and in Story on Con. § 205. ‘The case 
at bar is much stronger than those. ‘They were cases of 
officers’ violation of law in the discharge of duty in the 
execution of civil process. This is the misconduct of an 


officer in the discharge of his duty in the execution of crim-— 


inal process, in which the whole community are interested 
that the law should be enforced. 
Verdict set aside, and a new trial granted. 


James R. Woopspince vs. JosepH B. ALLEN. 


A., a citizen of this State, ordered goods from a trader in Connecticut, which were 
sent tohim. Held, that A.’s discharge under the insolvent law of this State was 


not a bar to an action brought against him for the price of the goods, by the — 


seller, who had not proved his claim, under that law. 
A., the surviving member of a firm, that owed W. $20 for goods sold, wrote a letter 
to W., within six years next before W. sued him for the goods, saying that W ’s 


bill ought to have been paid before, and promising to attend to it in a short time: 
A. afterwards took advantage of the insolvent law, and inserted in the schesaa 


of his debts the sum of $20, as due to W. Held, that these facts’showed a suffi- — 
ciently definite acknowledgment of the $20 debt due to W_ to take the case ont 
of the statute of limitations, on which A. rolling in Jefence. 


Tis was an action of indebitatus assumpsit, commenced — 
on the 10th of March 1846. The bill of particu filed by 
the plaintiff, was this: 


a 
' es 


ae 
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‘Messrs. Backus & Allen to Jas. R. Woodbridge, Dr. 
1840, January 6. ‘To 10 yards felting $2-00, $20-00.” 

The defendant pleaded the general issue, and gave notice 
in writing that he should rely upon a discharge granted under 
the insolvent law, and also upon the statute of limitations. 

It appeared in evidence, on the trial in the court of com- 
mon pleas, before Merrick, J. that the defendant was surviv- 
ing partner of the late firm of Backus & Allen, of Lee, in 
this county, where he has resided since 1840: That on 
the 2d day of January 1840, Backus & Allen sent to the 
plaintiff, who then lived and still lives in Hartford, Connec- 
ticut, the following order: “Mr. Woodbridge. Please to 
send us, by stage, one set felt for paper machine, suitable for 
making fine paper —ten yards long, one yard wide —or if 
you have not the single width, please send us ten yards, two 
yards wide, of the best kind cylinder machine. Please to 
send usa bill of the same, and your terms for felting of all 
kinds. Yours respectfully. Backus & Allen:” That on the 
Ist of November 1841, the judge of probate for this county 
granted to the defendant a discharge under the act of 1838, 
c. 163, from all his debts in said discharge described, made or 
contracted prior to September 3d 1841: That in the schedule 
of creditors, signed and sworn to by the defendant on the 


30th of September 1841, and presented to his assignee for the 


purpose of complying with said act of 1838, was the name of 
the plaintiff, as a creditor of the defendant, and opposite to 
the plaintiff’s name was placed, as the sum due to him, 
twenty dollars: That on the 6th of January 1841, the de- 
fendant wrote the following letter to the plaintiff: ‘Mr. 
Woodbridge. Dear Sir: Yours of the 12th was received. 
We ought to have paid your bill before; but my partner, 
Mr. Backus, has died, and it leaves all the company debts for 
me to settle. I shall make arrangements to have another 
partner in a few days, and will attend to yours in a short 
time. From your obedient friend.. Joseph B. Allen.” 

The defendant asked the judge to instruct the jury, that 
the action was barred, first, by the statute of limitations ; and 
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secondly, by the discharge in insolvency. But the judge 
ruled, and instructed the jury, that both the letter of the de- 
fendant of January 6th 1841, and the acknowledgment, signed 
by the defendant, in his schedule of creditors, were acknowl- 
edgments within the meaning of the Rev. Sts. ¢. 120, $ 13, 
signed by the defendant, and sufficient to prevent the opera- 
tion of the statute of limitations as a bar to this’ action; and 
that the contract, as proved, was not barred by the discharge 
in insolvency. <A verdict was found for the plainjiff, and the 
defendant alleged exceptions to the judge’s instructions. 

J. FE. Field, for the defendant. The contract was dis- 
charged by the proceedings against the defendant, in insol- 
vency. Non constat that the plaintiff was within the excep- 
tion of contracts made, &c. in another State. Story’s Confl. 
of Laws, $$ 282, 340. Hall v. Williams, 6 Pick. 232, 243. 
Blanchard v. Russell, 13 Mass. 1. The action is also barred 
by the statute of limitations, and that bar is not removed by 
the defendant’s letter. Moore v. Bank of Columbia, 6 Pet. — 
92. . Atwood v. Coburn, 4 N. Hamp. 315. Thayer v. Mills, 
and Lombard y. Pease, 2 Shepley, 300, 349. Mumford v. 
Freeman, 8 Met. 432. Routledge v. Ramsay, 3 Nev. & P. 
319. Wetzell v. Bussard, 11 Wheat. 309. Oliver v. Gray, 
1 Har. & Gill, 204. Gould v. Shirley, 2 Moore & Payne, 
584. The question, as to the alleged nckno yee 
should have been decided by the jury. 

F’. Chamberlain, for the plaintiff. The cases of Savoye 
v. Marsh and Fiske v. Foster, 10 Met. 594, 597, are decisive 
against the effect of the defendant’s discharge under the insol- 
vent law. And the defendant’s “acknowledgment” con- 
tained in the schedule of his creditors, and the “ promise ” 
contained in his letter, were both in a “ writing signed” by 
him, and are within the Rev. Sts. c. 120,$ 13. The burden 
of proof was on the defendant to show that this acknowledg- . 
ment and this promise referred to some other claim. Bangs “4 
v. Hall, 2 Pick. 374. Barnard v. Bartholomew, 22 Pick. 
293. Whitney v. Bigelow, 4 Pick. 112. Bird v. Cameo 4 
3 Bing. N. R. 883. Pierce v. Bréwster, 12 Moore, 514 — 

1 Archb. N. P. (2d ed.) 208. & 
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Hossarp, J. The defendant relies upon two grounds of 
defence ; first, a discharge under the insolvent law of Mas- 
sachusetts; and secondly, the statute of limitations. 

The debt was contracted by the firm of Backus & Allen 
in January 1840; and the defendant’s discharge under the 
insolvent law included his debts contracted prior to Sep- 
tember 3d 1841. It therefore covered the time when the 
plaintiff’s demand accrued; and the plaintiff’s debt was also 
borne on the defendant’s schedule of his debts. It is con- 
tended, however, by the plaintiff, that the provisions of our 
insolvent law do not apply to him, and that he is therefore 
not affected by the discharge. 

The plaintiff, when the debt was contracted, lived in the 
State of Connecticut, and still lives there ; the debt itself was 
made there; and there was no specific agreement as to the 
place where it should be paid. ‘These facts bring the case 
directly within the authority of the case of Savoye v. Marsh, 
10 Met. 594, and cannot be distinguished in principle from 
it. "The facts are stronger than in that case, because it is not 
open to the suggestion of fraud or collusion on the part of 
the original creditor. 

The defendant also relies upon the statute of limitations ; 
the period of six years having elapsed, when the suit was 
brought, from the time when the cause of action first accrued. 
The plaintiff, to meet this defence, relies upon an acknowl- 
edgment or promise of the defendant, to take the case out of 
the operation of the statute. Such acknowledgment or prom- 
ise must be “‘ made or contained by or in some writing, signed 
by the party chargeable thereby.” Rev. Sts. c. 120, § 13. 

The evidence offered by the plaintiff was the entering of 
this debt, by the defendant, on the schedule of his debts, and 
signing and making oath to the same; and also a letter writ- 
en to the plaintiff on the 6th of January 1841, which was 
within six years from the commencement of the action. 

The entry of the debtor on the schedule was made with 
another intent than that of taking the debt out of the 
statute of limitations; and if it stood alone, we might doubt 
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whether the mere insertion of a debt on the schedule should 
be construed as a renewed promise to pay it; yet we view it 
as a prima facie written acknowledgment of an existing 
debt, without reference to the statute of limitations, and that 
it may therefore be considered in connexion with the other 
evidence. 

It is argued by the defendant’s counsel, that the letter is no 
acknowledgment of the debt now sued; that it is not a 
renewal of the contract ; and that it refers to a bill simply, 
without stating any amount, and contains no promise to pay 
it. The debt in suit was contracted January 6th 1840. 
The letter of the defendant bears date January 6th 1841, and 
was in answer to a letter received from the plaintiff of De- 
cember 12th 1840. The original bill was a_ partnership 
transaction of Backus & Allen. The defendant’s letter 
refers to a partnership debt, which he acknowledges to be 
unpaid ; and he states that he is making arrangements to have 
another partner, and will attend to the plaintiff’s demand in 
a short time. | 

The statute has prescribed no form of acknowledgment 
or promise; whether there isan acknowledgment or promise, 
then, must depend on the written papers offered in support of it. 
In this case, the defendant refers to a subsisting debt, which 
is unpaid, and which ought to have been paid. He states that 
it was one of the company debts which were left for him to 
settle, and that he would attend to it shortly. This we 
think a good acknowledgment of a debt, and a promise to 
pay it, within the spirit and intent of the statute. And by 
reference to the schedule of debts, we find the debt there 
entered is one of $20, which is the same amount of debt now 
claimed. We think the two papers together sufficiently show 
the debt mentioned in them to be the debt now in suit; and 
that they are an acknowledgment of its being due, and contain 
a promise to pay it. If this were not the same demand, the 
defendant could show it. He has placed no other on his 
schedule, though, if one had existed, he was bound by his 
oath to do it. He has not produced the plaintiff’s letter of 
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December 12th 1840, nor called on him to produce his books 
to show the existence of another debt, nor offered any proof 
of another. In Bailey v. Crane, 21 Pick. 324, it was said 
by the court, “as the defendant has not shown that there 
was any other debt due from him to the plaintiff, his 
letter must be presumed to apply to the note in suit.” We 
are therefore of opinion that the debt is withdrawn from the 
operation of the statute, and that the plaintiff is entitled to 
recover. | - 
Exceptions overruled. 


Peter Briaees vs. Gerorce A. Lapuam. 


L. made a note for $3000, dated February 6th 1839, payable to B. on the Ist of 
April following ; and B. signed the following writing at the bottom of the note: 
‘*In the event that L. does not get the appointment of postmaster at A., I agree 
to submit to such deduction from this note as C. and D. shall say:” L. was not 
appointed postmaster at A. until the 25th of May 1841, and was afterwards sued by 
B. on the note. Held, that the contingency, on which B. was to submit to such 
deduction as C. and D. should say, occurred on the Ist of April, when the note was 
payable, and that L. was entitled to such deduction, though he afterwards was 
appointed postmaster. 


AssumPsit on a promissory note for $3000. The defend-. 
ant filed the following specification of defence: 

The consideration of the note, in part, to wit, for the sum 
of $1000, has failed.- he consideration, in part, to wit, the 
amount of $1000, was illegal, said note having been given, in 
part, for the sale of an office, viz. the office of postmaster in 
Adams. The defendant has paid already more than the real 
estate purchased by him of the plaintiff, for which said note 
was given, was worth, exclusive of said office. The said 
note is void, having been given in part for the sale of an 
office, to wit, the office of postmaster. : 

At the trial in the court of common pleas, before Werrick, J. 
the plaintiff produced the following note: ‘ Adams, February 
6th 1839. For value received, I promise to pay Peter Briggs 
or bearer, three thousand dollars, the first day of April next 
George A. Lapham. 
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“In the event that George A. Lapham does not get the 
appointment of postmaster at Adams, I agree to submit to 
such deduction from this note, as R. R. Briggs, and Daniel 
Jenks shall say. Peter Briggs.” 

It was admitted by the plaintiff, that when said note was 
given, he was postmaster at Adams, and so continued until — 
the 22d of March following, (1839,) on which day Resolva 
Wood was appointed in his place, and continued to hold that 
office till the 25th of May 1841; that he (the plaintiff) had 
sold and transferred said note to R. R. Briggs, one of the 
persons mentioned in the memorandum appended to said 
note; and that this suit was commenced, and was still prose- 
cuted, by the said R. R. Briggs, for his own sole use and 
benefit. 

As to the said note and the memorandum thereon, signed by 
the plaintiff, the judge ruled, that as the note was payable on 
the Ist of April 1839, and the plaintiff had a right, at its 
maturity, to receive and enforce payment of whatever was 
then due thereon, if the defendant had not then received the 
appointment of postmaster at Adams, the contingency had 
occurred, on which the plaintiff was bound to submit to such 
deduction as R. R. Briggs and Daniel Jenks should say. 

The defendant called Daniel Jenks asa witness, to testify 
as to the consideration for which the note was given, and also 
as to the value of certain real estate alleged to be part of said 
consideration. Jenks testified that he was present when the — 
note was given, and he understood the parties that it was given 
for the value of a certain house and land, owned by the plain- 
tiff, and the office of postmaster at Adams; that the plaintiff 
was to convey said house and land to the defendant, and get 
for him the appointment to that office ; that the plaintiff exe- 
cuted a deed of said house and land to the defendant, and laid 
it on a table, with said note to be signed by the defendant ; 
that the defendant objected to signing the note, saying that he 
felt doubtful as to getting the office ; that the plaintiff expressed — 
the utmost confidence that the defendant would, by means of 
the plaintiff’s aid and assistance, obtain the appointment, and — 
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then proposed to make and sign the memorandum which is 
on the note; that the defendant seemed disposed to assent to 
that arrangement, and the witness asked the plaintiff what he 
would have to appraise, if the defendant did not get the 
office, and the plaintiff said, “the value of the property ;” 
that the plaintiff then wrote and signed the memorandum, the 
defendant signed the note, and the deed and note were both 
delivered, by the makers, to the other party; and that the 
value of said house and land did not exceed $2000. ‘Two 
other witnesses, called by the defendant, testified that said 
house and land were not worth more than $2000. 

The plaintiff admitted, that when the deed of said house 
and land was made by him to the defendant, (which was a 
deed of warranty,) they were subject to an attachment by 
one of his creditors, and that the defendant, to relieve the 
property from the attachment, paid $924-78, on the 4th of 
July 1841, which sum was to be allowed in part payment of 
said note, in addition to the sum of $1956-58, before paid and 
indorsed thereon. 

The defendant admitted that he was appointed postmaster 
at Adams, on the 25th of May 1841. The plaintiff then 
offered to give evidence that he made efforts to obtain said , 
appointment for the defendant a short time before the defend- 
ant received it. The defendant objected to the admission 
of this evidence, and it was rejected. 

A verdict was returned for the defendant, and the plaintiff 
alleged exceptions to the rulings and decisions of the judge. 

Rockwell, for the plaintiff. 

Robinson §& Sayles, for the defendant. 

Suaw, C. J. The only question is, whether the judge put 
the right construction on the proviso annexed to the note. 


The promise was to pay $3000 on the Ist day of April fol- 


lowing, the note being dated February 6th 1839. ‘Then 
came the provise, or defeasance, signed by the promisee, 
which must be construed as part of the same contract, that if 
the promisor did not get the appointment of postmaster, there 
should be a deduction. 
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It was insisted, in behalf of the plaintiff, that as no time 
was limited for the defendant’s getting the appointment, and 
as he did get it two years afterwards, the condition was 
saved. But the judge directed otherwise, and we think that 
direction was right. The deduction was to be made from 
the payment, on a condition. The time of payment was 
fixed, by the contract, on the Ist of April; and of course the 
deduction was to be made, or not, according as the condition 
had or had not happened on or before that day. ‘Such, we 
think, is the legal effect of the two parts of the instrument, 
construed as one contract. 

But if the plaintiff could avail himself of the equitable 
ground, that time was not of the essence of the contract, and 
a few days would make no difference, still, if, on the Ist of 
April, the defendant had not received the appointment, but 
another person had been appointed, and the office was then 
full, it would be a forced construction to hold that the ap- 
pointment of the defendant, two years afterwards, upon the 
happening of another vacancy, was the condition contemplated 
by the parties. 

Exceptions overruled 


Exviapa Peck & another vs. Witu1am ASHLEY. 


When a bill in equity seeks for discovery only, and not for relief also, the defena 
ant will be compelled to make discovery, if the court can suppose that it can be 
in any way material to the plaintiff, in support or defence of any suit; although 
the bill does not aver that the right, which the plaintiff seeks to enforce, cannot 
be established without the aid of the discovery which is sought. 

An action on a contract was brought against three defendants, one of whom alone 
defended it; and the plaintiff filed a bill against him for a discovery of a letter, 
written to him by the other defendants, concerning the subject of the action. 
Held, on demurrer to the bill, that the defendant must answer it, either by mak- 
ing the discovery which was sought by it, or by stating such facts as would 
excuse him from making the discovery. 


Tuts was a bill in equity, in which it was alleged that 
Eliada Peck and John Doten, (the plaintiffs,) late partners 
in trade, commenced a suit at law, on the 5th of August 
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1844, against William Ashley, (the defendant,) of Sheffield, 
William A. Hillyer and Cassamain Frisbee, of the city of 
New York, which action was still pending in the court of 
common pleas in this county; and that the dec.aration, in 
that action, was on a contract, in these terms: “ Know all 
men by these presents, that we, William A. Hillyer & Co. 
of the city of New York, do hereby covenant and agree with 
Messrs. Peck & Doten, of Sheffield in the State of Massa- 
chusetts, to take all the eggs that-the said Peck &. Doten 
take in, from this 22d day of May 1843, up to the Ist of 
February 1844, at ten cents per dozen. The said Peck & 
Doten agree to put up said eggs, in good barrels and clean 
oats, for the said Hillyer & Co. who agree to take them at 
Peck & Doten’s count, and allow the market price for oats ; 
barrels to be returned or charged twenty five cents; to be 
marked ‘ William A. Hillyer & Co., 147 Cedar Street, New York, 
by the Hous. Rail Road,’ once a week, or oftener, as said Peck 
& Doten think proper. We, the said Hillyer & Co., do 
further agree to take of said Peck & Doten all the butter 
that said Peck & Doten buy, from the 22d day of May 
1843 to the Ist of February 1844, and pay them 133 cents 
per pound, and put up under the direction of John Hillyer, 
agent of W. A. Hillyer & Co., marked ‘ W. A. Hillyer & Co., 


_ 147 Cedar Street, city of New York,’ and delivered once a 


week, or oftener, as said Peck & Doten think proper. We, the 
said Hillyer & Co. agree to pay the receipts of said butter and 
eggs, according to said Peck & Doten’s directions. The said 
Hillyer & Co, agree to pay all the freight and expenses on 
said butter and eggs. Said Peck & Doten to deliver said 
butter and eggs to John Hillyer, agent for W. A. Hillyer & 
Co. We, the said Hillyer & Co. agree to furnish what tubs 
the said Peck & Doten may want, marked ‘ W. A. Hillyer & 
Co. No. 147 Cedar Street; Hous. Rail Road; from Peck & 
Doten.’ 7 William A. Hillyer & Co. 
. | William Ashley. 
Peck & Doten.” 
The bill stated that the plaintiffs, in their said declaration, 
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alleged the fulfilment, by them, of the said contract, and 
their readiness to fulfil it; and that, in September 1843, the 
defendants refused to receive any more butter and eggs. The 


bill then stated, that said action was referred to an auditor, to 


state the account, and that he gave notice to the parties, and 
met them in January, and that William Ashley, the presen 
defendant, appeared to defend the action. The plaintiffs then 
alleged, in their bill, that said Ashley had received a letter of 
instructions from W. A. Hillyer & Co. directing him to con- 
demn the butter, and stop the sending of any more; that it 
was important to the plaintiffs to have evidence of the con- 
tents of said letter, before the auditor, and that said Ashley 
had due notice to produce the letter, at the hearing before the 
auditor, and refused so to do. 

The prayer of the bill was, that a writ of subpena might 
issue against said Ashley, to compel him to disclose the con- 
tents of such letter. 

The defendant demurred to the bill, and the plaintiffs 
joined in demurrer. 

W. G. Bates, in support of the demurrer. The letter 
called for is immaterial to the maintenance of the plaintiffs’ 


action at law, which is defended by Ashley. That letter 


cannot affect his defence ; for it is not averred in the bill that 
the New York traders, Hillyer & Co. wrote the letter, or 
that Ashley did any thing in consequence of the letter. 
Wigram on Discovery, (1st Amer. ed.) 158 & seg. Story Eq, 
Pl. $ 313. Clapp v. Shephard, 23 Pick. 228. Gelston v. 
Hoyt, 1 Johns. Ch. 547. Leggett v. Postley, 2 Paige, 599. 
The plaintiffs have no such interest in the question as 
entitles them to a discovery of the contents of the letter; 


as Ashley alone defends the action at law. ie bie Pf P| 


$$ 567, 570. 
The letter was a confidential business letter, and is there- 


é oN not to be disclosed on a bill of discovery., Story <a 


. §$ 599, 600. Bolton v. Corporation of Liven 
er 467, and 1 Myl. & Keen, 88. 


Bishop & Sumner, for the plaintiffs. The letter is miter > ) 


‘ 
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to show that the defendants in the action at law rejected 
the butter without just cause. 2 Story on Eq. (3d ed.) 
§ 1493 a. 1 Daniell Ch. Pract. 625. Ocean Ins. Co. v. 
Fields, 2 Story R. 59. Story Eq. Pl. $$ 319 —325. 

Dewey, J. 1. It is objected that the materiality of the 
evidence sought to be disclosed by aid of a bill of discovery 
ought to be more distinctly alleged in the bill, or be made 
apparent from the recital of the supposed contents of the 
paper as to which discovery is sought. It is the language of 
some reported cases, that the party seeking a discovery must 
show affirmatively, in his bill, that the right, which he 
seeks to enforce at law, cannot be established without the aic. 
of the discovery Which he seeks. Mr. Justice Story thinks 
this rule applicable only to bills seeking relief, as well as dis- 
covery, and that where the bill is for discovery only, a differ- 
ent rule prevails. He says the doctrine in such cases is, that 
‘qa party may maintain a bill of discovery, not only when he 
is destitute of other evidence to establish his case, but also 
to aid such evidence, or to render it unnecessary.” Story Eq. 
Pl. $ 319, note, and authorities there cited. In general, if 
it can be supposed that the discovery may in any way be 
material to the plaintiff, in the support or defence of any suit, 
the defendant will be compelled to make it. Story Eq. 
P.. § 567. 

2. It is urged that, as the action at law is solely defended 
by Ashley, the contents of the letter now sought to be dis- 
closed would not be competent evidence on the trial of that 
case. ‘To sustain the demurrer upon this ground, it must 
appear that the evidence would not be competent for any pur- 
pose. If, under any circumstances, it might be introduced as 
evidence, that is suflicient for the present case. It is true 
that Ashley alone defends the suit at law, but he necessarily 
defends as to a joint promise. The statement of the co- 
defendants, oral or written, may or may not be evidence 
against Ashley. As evidence against him, the. letter written 
to him by the other defendant might be material as respects 
him, if assented to by him, and especially if acted upon by 
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him. We decide, however, nothing further as to the compe- 
tency of the proposed evidence, than that the objection to 
the bill, upon this ground, is not sustained. In the answer 
of the defendant, he may set forth any other and additional 
facts, if such exist, as reasons for not making a disclosure. 

3. It is further contended by the defendant. that the letter, 
as to which discovery is sought, was a confidential communi-— 
cation, and that, upon the principle applied in excluding 
communications made to counsel, this evidence should alike 
be protected from disclosure. But we think the cases are not 
analogous. 

The defendant in this bill, from whom evidence is sought 
to be obtained of a communication made to him, is one of 
the parties to the suit at law; and as a party, any inquiry 
may be made of him, tending to charge him civilly, but not 
criminally. Assuming the letter to have been confidential, 
as between the parties, if the evidence in the suit at Jaw shall 
establish the fact that the defendant Ashley was a party to 
the contract sought to be enforced, then any facts known by 
him, or any acts done by him, in reference thereto, may 
be properly drawn from him by a bill of discovery, and intro- 
duced as evidence, as they would be from any other party 
defendant. 

The demurrer must be overruled, and the defendant answer 
to the bill of discovery, either by making the disclosure 
sought, or stating, in his answer, such additional facts as will 
excuse him from making the discovery. 

Demurrer overruled. 


Lehi ' 


TimotHy Hauu vs. Wituiam A. Power & others. 


The superintendent of a rail road depot has not a right to order a person to leave the a 
depot, and not come there any more, and to remove him therefrom by force, if he ~ 
does come, merely because such person, in the judgment of the superintendent, "4 
and without proof of the fact, had violated the regulations established by the 
rail road corporation, or had conducted himself offensively towards the super- 
intendent. 

In the trial of an action for an assault and battery, brought against the superintendent a 
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of a rail road depot, for expelling the plaintiff from the depot, for a supposed 
violation of one of the regulations established by the rail road corporation, the 
defendant cannot give in evidence former violations, by the plaintiff, of other 
regulations established by the corporation. 


Trespass for an assault and battery. At the trial in the 
court of common pleas, before Merrick, J. the plaintiff intro- 
duced evidence tending to prove that on the 22d of March 
1844, he sent his servant to the depot of the Western Rail 
Road, at Pittsfield, to purchase a ticket for his passage in the 
cars from that place to Richmond, and that the servant pro- 
cured the ticket by employing a third person to purchase it : 
That on the next day, the plaintiff, having the ticket in his 
pocket, went to the depot, entered the room at the door 
where passengers usually enter to take the cars, and was 
proceeding through the room towards the stairs, which led to 
the platform where passengers entered the cars, when he was 
stopped by the defendant Power, but struggled to get by 
him, and was making his way to the stairs, when Power 
rang a bell: The plaintiff offered no evidence that any thing 
was said by either Power or Hall to the other: That the 
other defendants immediately appeared, and that Power 
ordered them to put the plaintiff out of the depot, which they 
did ; the plaintiff at the same time resisting their efforts; and 
that this took place while the cars from the east were at the 
depot, and about to start for Richmond. 

It was admitted that Power was superintendent at the 
depot, and that the other defendants were servants employed 
by the corporation, under him. 

The plaintiff also gave evidence, that after he was expelled 
from the depot, and after the cars had left, he took his ticket 
from his pocket, and held it up, and requested those present to 
take notice that he had a ticket for Richmond; to which 
Power replied, that this was the first time he had shown his 
ticket. 

The defendants then offered evidence, that for several 
months previously to this affair, a number of persons were in 
the habit of coming to the depot, at the time of the arrival and 
departure of the cars, for the purpose of soliciting customer 
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for the several hotels in the neighborhood of the depot ; and 
for the several carriages and lines of stages, which were — 
accustomed to carry passengers to and from the depot: ‘That 
the plaintiff kept a hotel near the depot, and that he and his 
servants were in the habit of coming, with others: That 
these persons were in the habit of crowding on the platform, 
to the great inconvenience and annoyance of passengers, 
and that frequent and great complaints were made by the 
passengers to the condnetor of the train, and to Power, on © 
this subject: That Power had frequently requested them to 
desist from the practice, but that his requests were disre- 
garded, and the annoyance constantly grew worse: That 
about the 13th of March 1844, he issued a circular, stating 
the facts, and requesting innkeepers and others to discon- 
tinue the practice, and giving them notice, that they would 
thereafter be excluded from the platform; which circular was 
sent to the plaintiff, and was received and read by him: That 
all other persons, except the plaintiff, desisted from going to 
the platform, and remained outside of the depot: That the 
plaintiff denied the right of Power to restrain him from going 
to the platform as often as he pleased, and expressed a deter- 
mination to disregard his request: That on several occasions, 
he went to the platform, and that on Friday, and on Saturday 
morning, previously to the alleged assault, and while the trains 


were in, he forced his way down the stairs, against the efforts 


and remonstrances of Power; and that Power repeatedly 
ordered him not to come to the depot any more, on account 


of his conduct. Evidence was also offered, that at the time — 


of the alleged assault, Power, before calling the other defend- — 
ants to expel the plaintiff, and while he was going forward, 
told him not to go down stairs; to which the aso: made — 
no reply, but pressed forward. ‘a 

The defendants offered evidence to prove that the plaintiff 2 
had violated other regulations of the depot, by carrying baggage 
through the room appropriated to ladies, and in other particu- _ 
lars. This evidence was objected to by the plaintiff; and the — 
defendants thereupon admitting, that at the time when Power r 


= 
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expelled the plaintiff, he did not claim a right to expel him 
on account of the violation of any regulation besides that 
contained in the circular, and that they had no evidence to 
offer, in addition to that hereinbefore recited, tending to show 
that said expulsion was on account of the violation of any 
other regulation than that contained in said circular, the 
evidence was rejected by the court. 

The cause was submitted to the jury, under instructions 
from the court as to the right of Power to remove the plain- 
tiff from the depot by force, which were not objected to by 
defendants, except as follows, to wit: The defendants re- 
quested the court to instruct the jury, that Power had a right 
to order Hall to leave the depot, and not to come there any 
more, and to remove him therefrom by force, if he did come, 
if, in the judgment merely of said Power, the plaintiff had 
violated the regulations contained in said circular, or had con- 
ducted offensively towards said Power, although the fact that 
the plaintiff had violated such regulations, or had so con- 
ducted himself towards said Power, was not proved. But the 
court declined to give such instructions to the jury. 

A verdict was returned for the plaintiff, and the defendants 
alleged exceptions. 

R. A. Chapman, W. G‘. Bates §& Colt, for the defendant. 

Bishop, for the plaintiff. 

Dewey, J. ‘The great and leading principles, upon which 
a case like the present is to be tried before the jury, were, 
after much consideration, fully settled and announced in the 
case of Commonwealth v. Power, 7 Met. 596. The distinc- 
tion between the right of the public generally to enter upon a. 


rail road, or its depot, or any of its appendages, and that to 


enter upon a public highway, was there fully stated. The 
necessity and propriety of rules and restrictions as to the 
entering upon the grounds appropriated to a rail road, and that 
authority might be properly exercised by the superintendent 
and agents of the company, in enforcing such rules and regu- 
lations, having for their object the public convenience, and the 
quiet and safety of travellers, were fully recognized in the 
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case above cited. Those doctrines we still adhere to. They 
were, as we suppose, fully stated to the jury, in the present — 
case, by the presiding judge, as the rules of law governing 
this case, and to which the jury were to apply the evidence. 

No exceptions were taken to the general course of the 
instructions as to the rules of law applicable to the case, or 
that those given did not comport with the opinion of this court 
in the case above alluded to. 'Two grounds of objection are 
taken ; one arising upon the refusal of the presiding judge to 
give certain instructious asked for by the defendants’ coun- 
sel; the other grounded upon the rejection of evidence 
offered by the defendants. 

1. As to the instruction asked, which was to this effect, 
that the court instruct the jury “that Power had a right to 
order Hall to leave the depot, and not to come there any 
more, and to remove him therefrom by force, if he did come, 
if, in the judgment merely of said Power, the plaintiff had 
violated the regulations contained in said circular, or had con- 
ducted offensively towards said Power, although the fact that 
the plaintiff had violated such regulations, or had so con- 
ducted himself towards said Power, was not proved.” 

This instruction, if adopted, would justify the defendant in 
removing a person who had in all respects conformed to the 
rules and regulations of the rail road company, and who had ~ 
in fact demeaned himself with perfect propriety, if, in the 
judgment merely of the superintendent, he had violated any 
regulations of the company. This, we think, would be carry- 
ing the principle too far; quite beyond what the necessity 
of the case requires. With full power to make all necessary 
and suitable rules and regulations governing the conduct of 
all those who may enter, or attempt to enter, upon the rail road, 
at the depot for passengers, and with full power effectually to 
apply such rules and regulations, and remove every person 
who actually violates them, the company will possess all the 
authority that the exigency of the case will require. In the — 
opinion of the court, this request: for instructions was properly Pa 


refused. ie 


“ie 
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2. The remaining question is upon the exclusion of the 
evidence, offered by the defendants, to prove that the 
plaintiff had, on other occasions, violated other regulations, 
and particularly that he had passed with baggage through the 
room appropriated to ladies. The evidence offered weuld 
seem to be irrelevant. Looking at the case presented on the 
bill of exceptions, the seizure of the plaintiff was to prevent 
his going upon the platform, and for violating that regulation, 
and not to prevent him from passing through the ladies’ room 


-with baggage, or because he was about to do so. ‘The pro- 


posed evidence as to the plaintiff’s carrying baggage, on 
former occasions, through the ladies’ room, we think, was not 
material in its bearing upon the question submitted to the 
jury. This exception is therefore overruled. 

Judgment on the verdict for the plaintiff. 


Levi Wuitcoms vs. Eruram ‘l'ower. 


W. demised a farm and sheep to H. and S, for a year, at $100 rent, by an instru- 
ment which contained these words: ‘‘ The wool now growing on the sheep, and 
the lambs, if any, which the sheep may have, I shall claim to remain my property, 
until the worth of it and them is paid me towards the use of the place:’? The 
wool and lambs were attached, during the year, as the property of H. and S., 
before they had paid any part of the rent, and W. brought an action of trespass 
against the attaching officer. Held, that the wool and lambs were the property 
of W., and that the action was well brought. 


Trespass for taking and carrying away two hundred 
and fifty pounds of butter, two hundred pounds of wool, 
and thirty lambs. ‘The defendant pleaded the general issue, 
and filed a specification of defence, wherein he justified 
taking said articles, as constable of the town of Florida, on a 
writ against Smith Hix and Russell Stafford, in favor of 
Shoremau Goodman; alleging that said articles were the 
property of said Hix and Stafford. 

At the trial in the court of common pleas before Merrick, 
J. the plaintiff put in a lease for one year, made by him, on 
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the 7th of April 1845, to said Hix and Stafford, of hisfarm 


and other lands in Florida, ‘and also” (in the words of the 
lease) ‘certain personal property, to wit, sixty two sheep and 
five cows; the same sheep to be returned, if living, or 
enough to make the number good, at the end of the year; 
the wool now growing on the sheep, and the lambs, if any, 
which the sheep may have this spring, I shall claim to remain 
my property, until the worth of it and them is paid me in 
money towards the use of the place; and the use of the 
dairy, and the tillage crops, shall remain my property, except 
for the use of the families, until the use of the farm is paid.” 
The rent to be paid by said lessees was one hundred dollars. 

It was admitted that the wool and lambs, taken by the 
defendant, were the produce and progeny of the sheep men- 
tioned in the lease, and that the butter, taken by the defend- 
ant, was made from the milk of the cows mentioned in the 
lease. It was also admitted that the rent reserved in the 
lease had not been paid, and that the lease was never 
recorded. 

The plaintiff also gave in evidence a written demand, made 
by him on the defendant, after he had taken said articles, viz. 
on the 5th of October 1845, of the sum of $100, which 
the plaintiff alleged to be due to him from Hix and Stafford, 
as rent of his farm, &c. 

The defendant contended that, upon the evidence, the 
plaintiff was not entitled to recover. The judge ruled, that 
for the butter the plaintiff could not recover ; but that he was 
entitled to recover the value of the wool and lambs. The 
jury were instructed accordingly, and they thereupon returned 
a verdict for the plaintiff, for $67:50, which was the value 
of the wool and lambs, as agreed by the parties. The de- 
fendant alleged exceptions. 7 
_ Dawes, for the defendant. The lessees, as such, were enti- 

tled to the crops and the wool. Butterfield v. Baker, 5 Pick. 
524. Wait, Appellant, 7 Pick. 105. Stewart v. Doughty, 
9 Johns. 113. 1 Hilliard’s Ab. (2d ed.) 236, 237. The 
provision in the lease, that the wool and lambs should remain 
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the property of the lessor, meant that they should be held by 
him, when produced, till the rent should be paid. But this 
was of no legal effect. Grantham v. Hawley, Hob. 132. 
Lewis v. Lyman, 22 Pick. 443. Lanfear v. Sumner, 17 
Mass. 110. Legg v. Willard, 17 Pick. 140. Story on Sales, 
$$ 282, 286. Story on Bailm. § 440. Jones v. Richardson, 
10 Met. 488. 

The plaintiff will contend, on the authority of Barrett v. 
Pritchard, 2 Pick. 512, that here was a conditional sale to the 


lessees, and that the crops were not theirs before payment 


therefor. But the lessor is rather to be considered as mort- 
gagee of the crops; no special words being necessary to con- 
stitute a mortgage. He has also put his claim on the Rev. 
Sts. c. 90, and demanded, as mortgagee, payment of the 
defendant, directly contrary to his claim under a conditional 
sale; and also against law, as the mortgage was not 
recorded. 

The rent was not due to the plaintiff till the end of the 
term, to wit, in April 1846. Co. Lit. 142. 1 Hilliard’s Ab. 
(2d ed.) 243. Nothing was due, therefore, when this action 
was commenced. The plaintiff had no right to possession, 
till payment was demandable, and cannot maintain trespass. 
Ward v. Macauley, 4 'T. R. 489. Muggridge v. Eveleth, 


~ 9 Met. 235. 


Robinson, Jr. for the plaintiff. The contract, called a 
lease, was conditional, namely, that Hix and Stafford should 
have certain property when they should pay for it, and that 
it should be the property of the plaintiff until it should be 
paid for. Barrett v. Pritchard, 2 Pick. 512. Lewis v. Ly- 
man, 22 Pick. 437. Reed v. Upton, 10 Pick. 522. Bigelow 
v. Huntley, 8 Verm. 151. Ayer v. Bartlett, 9 Pick. 156. 

The case of Butterfield v. Baker, cited for the defendant, 
is not in point. There the property was admitted to have 
passed to the lessee. It is otherwise in the case at bar, as it 
was in Lewis v. Lyman, before cited. The plaintiff had the 
constructive possession of the articles taken by the defendant, 
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as well as the property, and may therefore well maintain 
trespass. 

Dewey, J. The only question, raised upon these excep- 
tions, is as to the right of the plaintiff to recover for the wool 
and the lambs, taken and attached by the defendant as the 
property of Hix and Stafford. | 

The articles of agreement made between the plaintiff and 
Hix and Stafford clearly enough indicate the intention of the 
parties as to the property, and the wool and lambs vesting in 
the plaintiff, until the payment of the rent. ‘The only ques- 
tion is, whether such agreement can legally have the effect 
intended to be given to it by the parties thereto. We think 
the present not like the case of Butterfield v. Baker, 5 Pick. 
522, where an agreement that the future crops should be sub- 
ject to be taken by the lessor, at all times, for the payment 
of any rent that might be arrear, was held not to give priority 
over an attaching creditor ; the lessor not having entered upon 
the premises, and taken possession of the produce, under the 
stipulation that he might do so for rent in arrear. Such 
entry and taking possession were there necessary to vest the 
property in the lessor. The present case falls more properly 
within the principles of the cases of Lewis v. Lyman, 22 
Pick. 437, and Barrett v. Pritchard, 2 Pick. 512. In this 
case, as in those, the property in the articles in controversy 
remained in the lessor until the payment of the rent. Under 
the form of the lease, it required no further act of the lessor 
to vest in him the property in these articles, and he may 
therefore hold them, as against an attaching creditor. He 
had the right of property, and the constructive possession, 
and may therefore well maintain this action for the wool and 
lambs. 'T'he case of Smith v. Atkins, 18 Verm. 461, is 
strongly in point, as an analogous decision. 2 

Exceptions overruled. — 


oie 
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Wiuuram Bayi vs. Wituiam R. Gates. 


A. directed B. to get C. to do, on A.’s account, what blacksmith work B. wished to 
have done, and agreed to pay C. for it: B. procured C. to do such work for him, 
from time to time, informing C. of A.’s direction, and C. charged the work tc A... 
C. afterwards sued A. for the work so done, and called B. to prove his charges ; 
but B. could not recollect the dates, nor the particular items of C.’s account, 
Held, that C.’s shop book, with his suppletory oath, was admissible in evidence to 
prove his charges against C. 


Assumpsit for work and labor. The plaintiff filed a bill 
of particulars, which contained various items of account for 
blacksmith work done for the defendant. 

On the trial in the court of common pleas, before Merrick, 
J. the plaintiff introduced evidence tending to prove that, 
before the work was done, which constituted the several 
items of his account, the defendant directed Adin Ingram to 
get the plaintiff to do what blacksmith’s work Ingram wished 
to have done, on the defendant’s account, and said that he 
would pay the plaintiff therefor; that Ingram afterwards, in 
pursuance of such direction, procured the plaintiff to do black- 
smith’s work for him, at different times, on the defendant’s 
account ; that Ingram, when so procuring said work, informed 
the plaintiff of the defendant’s said direction ; that the plain- 
tiff agreed to do the work, so called for by Ingram, on the 
account and credit of the defendant ; and that all the work 
so done for Ingram was charged by the plaintiff to the 
defendant. But the said Ingram, who was called as a wit- 
ness by the plaintiff, could not state nor recollect the dates or 
particular items of work for which he called on the plaintiff, 
as aforesaid. And it was admitted by the plaintiff, that all 
the items charged in his account, and stated on said bill of 
particulars, were for work done upon the call of Ingram, as 
aforesaid. ‘The plaintiff offered in evidence his shop book, 
being his book of original entries, in which he had charged 
the defendant with the several items contained in said bill of 
particuiars. The defendant objected, that all the work having 
been delivered to a third person, the shop book was not 
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the best evidence in the case, and was not admissible. 'The 
judge overruled the objection, and admitted the book. The 
jury returned a verdict for the plaintiff, for the amount of his 
account ; and the defendant alleged exceptions to the judge’s 
ruling. 

Ff’. Chamberlain, for the defendant. The plaintiffs shop 
book was not the best evidence which the case admits; 
first, because the work was done for a third person, who 
was acompetent witness. 1 Greenl. on Ev. $ 82. Holmes 
v. Marden, 12 Pick. 171. Faron v. Hollis, 13 Mass. 428. 
Faunce v. Gray, 21,Pick. 247. Hastman v. Moulton, 3 N. 
Hamp. 157. Dunn v. Whitney, 1 Fairf. 9. Leighton v. 
Manson, 2 Shepley, 208. Winsor v. Dillaway, 4 Met. 222. 
Several of these cases show that a party’s books are not favor- 
ably regarded as evidence. But secondly, the defendant, if 
liable at all, is liable only on an express and special promise, 
of which a party’s books are not evidence. Deas v. Darby, 
1 Nott & M’Cord, 436. 

In Mathes v. Robinson, 8 Met. 269, the tala was per- 
formed for the defendant himself, by the plaintiff and his 
apprentice. It was the common case of a charge for labor, 
on an implied promise, and quite distinguishable from the 
case at bar. 

Bishop, for the plaintiff. The express promise was proved 
by Ingram himself, and therefore the plaintiff’s book was not 
needed nor used to prove that promise. The cases of Mathes 
v. Robinson, 8 Met. 269, and Littlefield v. Rice, 10 Met. 
287, warrant the admission of the plaintiff’s book, verified by 
his suppletory oath, as evidence of his charges. 

Huszarp, J. It is argued for the defendant in this case, 
that the oath of the party himself, being a dangerous species 
of testimony, and an exception to the common rules of evi- 
dence, ought not to be admitted, except in the limited cases 
of a delivery of articles from a shop, in small quantities, from 
time to time, or for items of work performed, where there are 
no witnesses of the transactions; and therefore, that where 
articles are bulky, or sums large, other evidence can be 
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offered ; and so when articles are delivered to a third person, 
then the delivery can be proved by such person; and that 
the admission of a party’s books should be confined to cases 
in which there is no better evidence. And there is no doubt 
of the general rule of law, as established by the cases cited ; 
but the question is, whether the present case is within the 
spirit of the principles there maintained. 

There was no special contract between these parties; but 
certain items of labor were performed by the plaintiff, in the 


_way of his trade as a blacksmith, for the defendant. Ingram 


was to get the work done, from time to time, for the defend- 
ant, as it might be needed, and the articles were to be de- 
livered, and were delivered to him. If the plaintiff had not 
called Ingram as a witness, being within his reach, we should 
think the objection to the admission of the book would stand 
upon a different ground from that which is now presented. 
But, as Ingram was called, and could not recollect the dates 
or the items of the work delivered, and thus the best evi- 
dence failed, we think it was a proper case for the admission 
of the book, with the suppletory oath of the plaintiff, in 
proof of the performance of the labor and the delivery of the 
articles of work charged in the plaintiff’s account, on which 
he has brought this action. The rule, that where there is a 
delivery of goods to third persons, the book cannot be ad- 
mnitted, is not without exceptions. In cases of small articles 
procured by the members of a family, and delivered to 
children or servants, from time to time, it would be impossible 
that such delivery could generally be proved. ‘To enforce 
this rule, as inflexible, would therefore produce much more 
serious injury than the relaxation of it, under circumstances 
where the book itself contains the articles, as delivered, and 
which is subject to the examination of the debtor. 
Exceptions overruled. 
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If a mortgagee of land represents to a third person that the debt, which his 
mortgage was given to secure, is paid or satisfied, and that nothing is due on the 
mortgage, and such person, by reason of that representation, relinquishes an 
a‘tachment of the mortgagor’s goods, and takes a mortgage of the same land, to 
secure the debt, which he had previously secured by the attachment, the last 
mortgage, as between the two mortgagees, will take priority of the first, although 
the first was on record when such representation was made. 

P. was assignee of the first mortgage of land, and also held a second mortgage 
thereof, and P. and B. were assignees of a subsequent mortgage of part of the 
land: S. had a still later mortgage of the whole of the land; and P. brought a 
bill in equity against S. to redeem the land, and therein truly stated his title. 
Held, that S. could not successfully object to P.’s bill, that B. was not joined 
therein as plaintiff. 


Birt in equity, filed on the 12th of January 1846, to 
redeem a tract of land in Lanesborough. 

The bill alleged that Henry W. Brown, on the 4th of May 
1836, conveyed the land in question to Joseph Presby, by a 
deed of mortgage, to secure payment of $500: That said 
Brown, on the 21st of April 1838, conveyed the same land to 
the plaintiff, by a deed of mortgage, to secure payment of the 
sum of $400, which is still unpaid: That said Brown, on the 
12th of July 1841, sold and conveyed a part of the same land 
to Jehiel Stewart, who, on the same day, mortgaged the same 
to said Brown, to secure payment of $200; and said Brown 
assigned that mortgage, on the 2d of March 1842, to the 
plaintiff and Asahel Buck, jr. for a valuable consideration: 
That said Presby, in 1842, brought a suit to foreclose his 
mortgage aforesaid; and at the October term of the court of 
common pleas, in that year, judgment was rendered in favor 
of said Presby, against said Brown, for possession, and the . 
suin of $610 was found due on that mortgage: That posses- _ 
sion of said mortgaged premises was taken by said Presby,on _ 

the 16th of January 1843; and that, on the 20th of April 
- 1843, said Presby assigned his mortgage to the defendant. 

The bill further alleged that said Brown was declared a 

bankrupt in 1843, and that his right to redeem said land was 


sold, by his assignee, to the defendant, and conveyed to him 
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by a deed dated January 5th 1844: That the defendant has 
been in possession, receiving the rents and profits, since June 
16th 1843; and that the sum of $735 was tendered by the 
plaintiff to the defendant, on the 12th of January 1846, as the 
amount due on said mortgage: That on the 5th of January 
1846, the plaintiff requested the defendant to render a true 
account of the rents and profits, which the defendant neg- 
lected to do. , 

The prayer of the bill was, that the defendant might be 


let in to redeem, &c. 


The answer of the defendant admitted that said Henry 
W. Brown, on the 4th of May 1836, was seized in fee of the 
land described in the bill, and conveyed the same, in mort- 


gage, to Joseph Presby, to secure payment of $500 in six 


months, with interest: That said Presby recovered judg- 
ment for possession, took possession, and assigned said mort- 
gage and judgment to the defendant, as alleged in the bill: 
That the assignee of said Brown conveyed his right in equity 
to the defendant ; and that the plaintiff requested the defend- 
ant to render an account of the money due on the mortgage, 
as alleged in the bill. And the defendant averred that he 
did render an account, as requested, on the 9th of January 
1846 ; and he annexed a copy thereof to his answer. 

The defendant further averred that said Brown, on the 
19th of November 1841, made a second mortgage to said 
Presby of the same land that was conveyed by the first 
mortgage, except a small portion which said Brown had con- 
veyed to Jehiel Stewart on the 12th of July 1841; which 
second mortgage was with a condition that said Brown should 
pay tosaid Presby the sum of $112-32 on the Ist of April 1842, 
and interest; on which mortgage said Presby commenced a 
suit against said Brown, and recovered judgment for posses- 
sion of said mortgaged premises, at the October term of the 
court of common pleas in 1842, at which time there was 
found due on said mortgage, by the court, the sum of $118-96; 
and the costs of suit were $5-99; upon which judgment 
execution duly issued, and said Presby was put in possession 
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of said premises on the 16th of January 1843, and on the 
20th of April 1843, said Presby assigned said mortgage and 
judgment to the defendant, and the defendant, on the same 
day, entered into possession of said mortgaged premises, and 
has remained in possession ever since: That by virtue of 
said two mortgages and said assignments thereof, and the 
proceedings thereon, the defendant has had lawful and peace- 
able possession of the said premises ever since April 20th 
1843; and that, by virtue of the same, and of said Brown’s 
right in equity of redeeming the same, the defendant had 
become seized, in his demesne as of fee, of a good and inde- 
feasible title, in fee simple, to said premises. 

The defendant denied that the plaintiff had any such mort- 
gage as he pretends to set up; and he averred that if ever 
any such mortgage was given, or if there ever was any thing 
due on it nothing was due at the time of the filing of the 
plaintiff’s bill; and he denied that the plaintiff had any right 
whatever in the premises, or to redeem the same, and averred 
that the plaintiff’s mortgage deed, if any, was wholly void, 
as against the defendant. | 

The defendant further stated, in his answer, that on said 
19th of November 1841, when Brown made said second 
mortgage to Presby, Brown was indebted to Presby, who 
commenced a suit against him for the recovery of his debt, 
and attached property of Brown; and Brown proposed to 
stop the suit and secure the debt by a mortgage on said 
premises; and then and there alleged to Presby, that there 
was no incumbrance or claim upon the land, except the 
mortgage then held by said Presby; and on the same day, 
said Brown was inquired of, if said Platt (the plaintiff) did 
not hold a mortgage, and said Brown replied that Platt’s — 
mortgage was paid, and that nothing was due on it; and 
said Presby, in order to be assured of the fact, and to know 
~whether he could discharge his said suit, and secure his debt 
by a mortgage, directed his attorney to see the plaintiff, and 
ascertain from him whether said mortgage, so made to him 
by said Brown, was a valid mortgage, or had been paid, if 
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ever of any force; and said Presby’s attorney put the question 
directly to said Platt, (the plaintiff,) if any thing was due to 
him from said Brown, on Brown’s mortgage to him, and he 
said he supposed not; and said attorney then further told 
said Platt that he wished to know accurately how the matter 
stood ; for Presby had sued Brown, and had got some secu- 
rity by attachment, and Brown had proposed to secure him 
by a mortgage of the premises, and had told him there was 
nothing due to Platt; and that if such was the fact, he was 
willing to stop the suit and take the mortgage, but not other- 
wise ; and that said Platt replied to said attorney, either that 
the debt was paid, or that he had no claim on the land; all 
which said attorney related to said Presby, who, confiding in 
the truth of the statements made by said Brown and said 
Platt, stopped his said suit, and took the said mortgage, on 
said 19th of November 1841. 

The defendant further alleged, in his answer, that on the 
20th of April 1843, when Presby assigned said two mort- 
gages to him, he inquired of Presby concerning said mortgage 
to the plaintiff, and Presby informed the defendant that the 
plaintiff never would claim any thing by virtue of his mort- 
gage, and requested his said attorney to state to the defend- 
ant what was before said by said Brown, and by the plaintiff, 
at the time of giving the second mortgage to Presby ; and 
said attorney then related to the defendant the conversation 
above mentioned ; and the defendant, confiding in the truth 
of the same, and not knowing the contrary, purchased of 
Presby the said two mortgages, and paid a full consideration 
therefor. 

The plaintiff ’s replication averred that, on and before the 
19th of November 1841, ‘said Presby well knew that the 
plaintiff had a good and valid mortgage on the premises in 
said bill and answer described and alluded to as the premises 
covered by said Presby’s first mortgage from said Brown, 
then in full force and unsatisfied; and that, on and before 
April 19th 1843, the defendant well knew that the plaintiff 
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had a good, valid, and sufficient mortgage on said premises, 
then in full force and unsatisfied ; without this, &c. 

The plaintiff also moved to be allowed to amend his bill, 
if necessary, by making Asahel Buck, jr. (one of the assignees 
of the mortgage made by Jehiel Stewart to the said Brown) 
a party to the bill. 

At the last May term, the following issues were framed for 
the jury, by order of the court: 

*“ And now the said Squire comes and says, that said Plait 
ought not to be permitted to redeem the mortgage given by 


Henry W. Brown to Joseph Presby on the 4th of May 1836, 


and set forth in said Platt’s bill: Ist. Because he says that 
the mortgage, made by said Brown to said Platt, of the same 
premises, on the 28th of April 1838, and also set forth 
in the plaintiff’s bill, is void; the same having been made 
without any consideration, and to hinder, delay and defraud 
creditors, and subsequent bona fide purchasers. 2d. Because 
the mortgage to said Platt has been paid, and there is nothing 
due on it. 3d. Because on the 19th of November 1841, the 
said Brown made a second mortgage of the same premises, to 
said Presby, to secure a debt of $112-32, for the recovery of 
which said Presby_had commenced a suit against said Brown, 
and attached property; and said Presby, by the representa- 
tions and declarations of said Platt, and of said Brown, to 
which representations of said Brown said Platt was knowing 
and consenting, viz. that said Platt had no claim on the 
land, that his debt was paid or satisfied, and nothing due on 
his mortgage, as more particularly set forth in the defendant’s 
answer, the said Presby was induced to, and did, discharge 
his suit and attachment, and take a note payable at a future | 
time, and secured by said second mortgage. 4th. Because, — 
on the 20th of April 1843, the said Presby assigned his said — 


two mortgages, so given him by said Brown, to the said 


Squire, for a valuable consideration paid him by said Squire, 
at which time the declarations and representations so made a 
by said Platt and Brown were stated and reported to said 
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Squire, and he, in consequence of such representations and 
declarations, purchased the same, and paid the full value 
thereof, as is fully set forth in his answer. And this he prays 
may be inquired of by the country. By H. Byington, his 
attorney. And the plaintiff doth the like. By his attorneys, 
Rockwell and Colt.” 

The verdict of the jury was as follows: “In this case, the 
jury find that the mortgage deed made by Henry W. Brown 
to Abial Platt, set forth in the plaintiff’s bill, is not void as 
against the creditors and subsequent bona fide purchasers of 
the said Brown. And the said jury further find, that said 
Joseph Presby, by the representations and declarations of said 
Platt, and of said Brown, to which representations of said 
Brown said Platt was knowing and consenting, viz. that 
said Platt had no claim on the land, that his debt was paid 
or satisfied, and nothing due on his mortgage, as particularly 
set forth in the defendant’s answer, the said Presby was 
induced to, and did, discharge his suit and attachment, and 
take a note for his debt, from said Brown, payable at a future 
time, and secured by said second mortgage. And the jury 
further find, that on the 20th of April 1843, the said Presby 
assigned his said two mortgages, so given him by said Brown, 
to said Squire, for a valuable consideration paid by said 


‘Squire ; at which time the declarations and representations, 
so made by said Platt and Brown to said Presby, at the time 


he took his second mortgage, were stated and reported to said 
Squire.” 

Rockwell S Colt, for the plaintiff. 

Byington, for the defendant. 

Dewey, J. Upon the facts disclosed in the present case, 
there can be no doubt that the mortgage to the plaintiff, of 
April 21st 1838, must be postponed, so as to let in the subse- 
quent mortgage to Presby, of November 19th 1841. The 
finding of the jury as to the representations of Platt, ‘ that 
he had no claim on the land, that his debt was paid or satis- 
fied, and nothing was due on his mortgage, as set forth in the 
defendant’s answer,” and that said Presby, by reason of such 
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representations, was induced to discharge his attachment, and — 
receive his mortgage of November 19th 1841, brings the — 
case clearly within the principles of Fay v. Valentine, 12 Pick. 
AO, and the cases there cited. A more recent application of 
similar principles to personal property may be found in Dewey 
v. Field, 4 Met. 381. ‘The party who makes representations 
of this character, calculated to mislead, and which have, in 
fact, induced another person to alter his condition, as by 
advancing money, releasing other security, and the like, is 
estopped from disputing their truth with respect to that person, 
and those claiming under him, and that transaction. Heane 
v. Rogers, 9 Barn. & Cres. 586. Nor is it any objection, 
that the title of Platt was by a recorded deed. It is true, 
that title by mortgage deed cannot be released by parol. But 
although the legal title might exist, as a paper title, the party 
may not be able to enforce it, or render it effectual. This 
species of defence, when offered to control written convey- 
ances or title deeds, is no more obnoxious to the objection of 
permitting oral evidence to control written, than exists in the 
ordinary cases of setting aside conveyances for fraud, upon 
oral proof. The defendant, through Presby, has therefore 
the mortgage of November 19th 1841, charged upon the 
land sought to be redeemed, and this mortgage takes priority 
of the plaintiff’s mortgage of April 21st 1838. 

The plaintiff, however, interposes another title, having, to 
a certain extent, priority of the defendant’s mortgage of 
November 19th 1841. Jehiel Stewart, having title to a por- — 
tion of the same premises that are embraced in the mortgages 
held by the defendant, executed his mortgage deed to Henry x 
W. Brown, on the 12th of July 1841, to secure the payment 
of $200, which mortgage Brown, on the 2d of March 1842, © 
assigned to the plaintiff and Asahel Buck, jr. This mort- — 
gage, being of a prior date to the second mortgage of the © 
defendant, takes precedence of it, and, as to so much of the 
land as is embraced in it, will give the plaintiff the right of — 
redemption of the defendant’s first mortgage. Some diffi- — 


~~ 
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but as we understand that the defendant consents that if the 


right exists to maintain this bill, a redemption may take place 
of the land embraced in the mortgage of Jehiel Stewart, upon 
the plaintiff’s paying such proportion of the demand secured 
by the mortgage, as the value of the tract thus included bears. 
to the value of the whole land embraced in the first mortgage, 
that mode may be adopted, and will do equity between the 
parties, ; 

It was objected, on the part of the defendant, that the bill 
could not be maintained for this purpose, inasmuch as the 
plaintiff is not sole assignee of the Stewart mortgage, but 
holds it jointly with Buck. There is no objection as to the 
manner of the stating of this title in the bill, as it is truly 
stated, and according to the facts. But the doubt is, whether 
the plaintiff, being a joint assignee of this second mortgage, 
can bring a bill, in his individual name, to redeem the prior 
mortgage, without joining Buck. We perceive no reason why 
the defendant should avail himself of this objection. The 
plaintiff has a legal interest, as assignee of that mortgage, 
although not the entire interest. His redemption will enure 


to the benefit of all his cotenants. He can only redeem 


by payment of all claims of the defendant under the prior 


mortgage, to the same extent as would have been paid if 


Buck were a party to the bill; and therefore the defendant 


can sustain no injury. 


Amos Brown vs. Ropman H. We tts and others. 


Under the Rey. Sts. c. 93, § 14, and since the repeal of St. 1826, c. 70, if a petitioner 
_ for partition dies before final judgment, his devisee cannot appear and prosec ite 
the petition. 


Tus was a petition for partition, and was entered at the 
June term of the court of common pleas, in 1846. Notice 


__was ordered and given to all persons interested; an appear- 


ance was entered for some of them, at the following October 
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term, when the petition was continued to February term 
1847. Between said October and February terms, the peti- 
tioner died. At said February term, an appearance was 
entered for another of the respondents, and the petition was 
continued to the next June term, “for the heirs or devisees 
of the said Amos, deceased, to come in and prosecute said 
petition to judgment for partition.” At said June term, the 
following motion was made to the court, and filed: ‘In this 
case, Adah Ann Brown, widow and sole devisee of the 
deceased petitioner, asks leave to come in and prosecute the 
matter to final judgment. By her attorney, N. W. Harmon.” 
This motion was overruled by Merrick, J. and he ordered the 
petition to be dismissed. To this ruling and order the suid 
Adah Ann alleged exceptions. 

Robinson, for Adah A. Brown. 

Dawes, for the respondents. 

Dewey, J. The party seeking to be admitted to prosecute 
this petition, and to obtain judgment of partition thereon, is 
the widow and sole devisee of Amos Brown, deceased, who 
originally filed the petition. The question is, whether the 
right to prosecute this petition survives to her. If at all, it is 
as sole devisee of the original petitioner. The authority for 
sustaining the motion is supposed, by the counsel for the 
devisee, to be found in Rev. Sts. ¢. 93, $$ 14-18. "These 
sections give full authority, in case of the death of the 
original petitioner before final judgment of partition, for “ the 
heir of the deceased party” to appear and prosecute the 
original suit or petition. Who are embraced in the term 
“the heir of the deceased party’? On the one side, it is 
contended that the language is sufficiently broad to include 
persons holding the estate by devise. On the other side, it 1s 
said that the words are technical, and must be limited to their 
appropriate technical meaning. It is hardly necessary to say, 
that in legal language the term ‘heir’ is restricted to one 
upon whom the law casts the estate immediately on the death 
of the ancestor. An heir holds the estate by descent; a 
devisee by force of the devise, and the estate in him is an 
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estate by purchase. ‘The terms ‘heir’ and ‘devisee’ are each 
descriptive of their appropriate class of persons, and are not 
synonymous. ‘To show that this distinction, so familar in 
the elementary books, is equally recognized in our statutes, 
we need only refer to a few instances of the use of these 
terms in the revised statutes; as in c. 62, $$ 2, 25, 30, 31; 
c. 66, $9; c. 70, $$ 13, 15,17. In these and many other 
instances that might be referred to, the terms ‘heirs’ and 
‘devisees’ may be found used in distinction from each other, 
and as descriptive of different classes of persons. The 
revised statutes have obviously changed the phraseology of 
St. 1826, c. 70, § 1, which provided for the further prosecu- 
tion of real actions in case of the death of a sole demandant. 
The language of that statute was, that in such case, “his or 
her heir, or such other person as would, in case the action 
were abated, be entitled to commence the like action, may, 
on motion, be permitted to prosecute the suit.’”? ‘This statute 
would, of course, include not only a devisee, but also one 
having a right acquired under the deceased, in any form. In 
the revision of the statutes, the provision for survivorship in 
real actions is restricted to tle single case of heirs; and, as 
we must suppose, designedly so. 

Our attention has also been called to the provisions of Rev. 
Sts. c. 62, $ 2, as to devises of land of which the devisor 
may not be seized at the time of making the devise, or dis- 
seized afterwards, which give the devisee ‘“ the like remedy for 
the recovery thereof, either by entry or by action, as the heirs 
might have had.” ‘This provision has no reference to a case 
like the present, but was intended to obviate the technical 
difficulty of making a valid devise of lands of which the 
testator was not seized. 

The court are therefore of opinion that the party, here 
applying to be admitted to appear and prosecute the petition 
of Ainos Brown for partition, is not authorized by law so to do, 

Exceptions overruled, 
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Mitton Jupp vs. Mites D. Wetts & others. 


D., who owned a saw mill and clothier’s works, and also the land above and below 
them, on both sides of the stream on which they stood, and up to the pond from 
which the stream flowed, conveyed to S., in 1833, a piece of the land, below the 
saw mill and clothier’s works, by a deed which contained these clauses: ** With 
the privilege of flowing back the water, by a dam on said premises, within two 
rods of where the water is now taken out of the pond: Also the privilege of 
using the water on said premises for all kinds of machine, except for a saw mill 
and clothier’s works for customers: And also the privilege of drawing water from 
the pond, by raising the gate, for the benefit of the machinery that may be erected 
on said premises, under the above exception or reserve: And further, I reserve to 
myself, my heirs and assigns, the privilege of raising the gate at the pond, at all 
times, to draw water for the benefit of my machinery below:”’ S. erected a factory 
on the land th.s conveyed to him: In 1839, D. conveyed to W. the land lying 
above that which he had conveyed to S., extending to the pond, and also a strip of 
land, two rods wide, on the side of the land conveyed to S., and the deed of con- 
veyance relinquished to W. the right to flow any other land which D. owned, by a 
dam which might be, or could be raised, on the premises thus conveyed: W. dug 
a canal through said strip, and conveyed the water, through said canal, into the 
stream below the land and factory of S., thereby rendering said factory nearly 
useless: S. brought an action against W. for diverting the water, and W. at- 
tempted to justify, on the ground that S. had raised the water higher than within 
two rods of where it was taken out of the pond, when he received his deed from 
D., and had thus exceeded the limit of the right granted to him by that deed; 
and that W. had diverted only so much of the water, as to keep it down to that 
limit. 

Held, that all the reservations in D.’s deed to S. were for the benefit of D.’s saw mill, 
&c. and were to him and his assigns, as owners thereof; and that W., not having 
purchased the saw mill, &c. could not set up those reservations for any purpose: 
that there was not in D.’s deed to S., either by express words or necessary impli- 
cation, any restriction, on which D.’s grantors or assigns could insist, to prevent 
S. from flowing D.’s land beyond the line mentioned in that deed, subject to pay- 
ment of damages under the mill acts, provided such flowing should not interfere 
with any mill above; and that if S. had raised the water, for the use of his factory, 
higher than the limit mentioned in his deed from D., W. was liable to an action 
for diverting it, and that W.’s remedy against S., if any, was under the mill act. 


TRESPASS UPON THE case. ‘The plaintiff’s declaration 
alleged that there was a stream of water, flowing from West 
Pond, in Becket, through the defendants’ land, and then 
through the plaintiff’s land, to his factory standing thereon ; 
that the defendants made a canal upon their own land, above 
the land and factory of the plaintiff, and turned the water of 
said stream from its ancient course, and from the plaintiff’s 
factory, into said canal, and conducted the said water through 
said canal, and discharged the same into the ancient bed of 
the stream, below the land and factory of the plaintiff; by 
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means whereof the plaintiff was deprived of the use of said 
water for doing the work of his factory. 

The trial was before Dewey, J. who made the following 
report thereof: The plaintiff gave evidence tending to prove 
the averments in his declaration, and that so much water was 
diverted from his factory, as to render it nearly useless. He 
also introduced, as evidence of his title to his land and fac- 
tory, a deed of the equity of redemption, which was sold on 
an execution against Robert Stedman, dated August 2d 1843, 
and also a deed of Clark Dorman to Robert Stedman, dated 
April 30th 1833, (to which the aforesaid deed of Stedman’s 
equity of redemption referred for a description of the premises 
conveyed, ) which contained, besides a description of the land, 
the following clause: ‘“ With the privilege of flowing back 
the water, by adam on said premises, within two rods of 
where the water is now taken out of the abovesaid West 
Pond. Also the privilege of using the water on said premises 
for all kinds of machine, except for a saw mill and clothier’s 
works for customers; and also the privilege of drawing water 
from said West Pond, by raising the gate for the benefit of 
the machinery that may be erected on said premises under 
the above exception‘or reserve. And further, I reserve to 
myself, my heirs and assigns, the privilege of raising the 
gate at said West Pond, at all times, to draw water for the 
benefit of my machinery below.” 

The following facts appeared in evidence: At the time ot 
the grant by Dorman to Stedman, there was a dam, called a 
sheep dam, (which has been taken away, or has decayed, ) 
across the stream, near its outlet at West Pond, in which was 
a gate used for the purpose of letting off the water for the 
works of Dorman, and afterwards for the works of both said 
Dorman and Stedman, below. ‘The stream had a circuitous 
course from its outlet to the pond formed by the dam of said 
Stedman. The defendants dug a new ditch from West Pond, 
through their land above the plaintiff ’s land, and turned the 
water into the same, before the time when they diverted it 
from the plaintiff’s mil, so that the water from its outlet does 
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not pass in the ancient bed of the stream, but runs in a more 
direct course. There was adam on the premises conveyed 
by Dorman to Stedman, at the time of the convenes and 
had been long before. 

All the defendants, except Miles D. Wells, justified the acts 
complained of in the plaintiff’s declaration, on the ground 
that they acted as said Wells’s servants, and by his command. 
As special matter of defence, said Wells offered to prove that 
he owned a furnace, on the aforesaid stream, about a mile 
below the works of Stedman; that said Dorman, on the 22d 
of April 1839, conveyed to said Miles D. Wells and to Moses 
Wells the land owned by Dorman, lying above Stedman’s 
land, and extending to West Pond, and also a strip of land, 
two rods wide, east of the plaintiff’s land, on which said 
Miles D. Wells dug the canal through which he diverted the 
water from the plaintiff ’s factory, and also relinquished to said 
Miles D. and Moses the right to flow any other land which 
said Dorman owned, by a dam which might be, or could be, 
raised on the land thus conveyed; that the aforesaid Moses 
Wells conveyed to said Miles D. Wells all the interest of said 
Moses in said premises, on the 20th of March 1843; that 
said Stedman, while he owned the premises now belonging 
to the plaintiff, increased the height of his dam, so as to cause 
the water to flow back further than the right. to flow was 
granted to him by Dorman’s aforesaid deed to him ; that he 
extended the east end of his dam upon said Miles D. Wells’s 
land, and thereby enlarged his pond of water, and thus 
wronyfully stopped the water that ought to flow to him, and 
to which he had right, by a just construction of the convey- 
ances to him, and of Dorman’s deed to Stedman. And he 
contended that, although the defendants did divert a part of 
the water, so that it would not flow to the plaintiff ’s factory, 
yet that neither the plaintiff nor Stedman had a right so to 
-extend his dam, or to increase its height, as to cause the 
water to flow back further than the right to flow it was 
granted to Dorman, by his deed of April 30th 1833; and 
that he (said Miles D. Wells) was justified in diverting so 
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much of the water as would keep it down to the limits of 
said grant; that is to say, so much of said water as he alleged 
was so wrongfully stopped as aforesaid. And he further con- 
tended, that he had a right to take the water so stopped, either 
by abating the plaintiff ’s dam, (especially that part of it which 
was on said Wells’s land,) or by means of the canal com 
plained of. 

The defendants offered to show that the canal, which 
diverts the water, was dug entirely upon said Wells’s land, 
and that the bottom of its upper end was not lower than the 
sill of the sheep gate; and that they had placed a gate, asa 
substitute for the sheep gate, in the said canal from the pond, 
and as far up the stream as the sheep gate, and no lower than 
that gate was, and on said Wells’s own land. 

The plaintiff contended that if all, which the defendants 
thus offered to prove, was proved, it would form no defence 
to this action ; that he (the plaintiff) had a right to have all 
the water in the stream flow, in its ancient course, through 
his premises and past his factory, even if his dam was longer 
than he had a right to make it: That the defendants had no 
right to make a partition of the water flowing from West 
Pond ; because the grant of Dorman to Stedman was a grant 
tu flow without the payment of damages, and did not pre- 
clude the plaintiff from the right of flowing the lands above 
the limits of the grant, upon payment of damages, whenever 
the gate, referred to in the deed to Stedman, should not be 
used, or should be removed, or whenever Dorman should 
convey the land above the plaintiff’s works, without a reser- 
vation: That, as the reservation in Dorman’s deed to Stedman 
was for the benefit of Dorman’s saw mill and clothier’s works 
below, and he has since, without any reservation, conveyed 
the lands above to the defendant Wells, and Moses Wells, on 
which said gate was, which he had a right to raise for the 
passage of the water for the benefit of said works, and the 
gate has been removed and the channel of the stream changed 
by the defendants, the plaintiff has a right to raise his dam 
to such height as his works may require, subject to the 
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payment of damages, under the statute regulating mills: That 
if Stedman or the plaintiff had extended his dam upon the 
defendants’ land, it formed no justification of a diversion of 
the water from the land of the plaintiff. 

The judge being of opinion that the facts offered to be 
proved would constitute no defence to the action, the case 
was taken from the jury, and reserved for the consideration of 
the whole court. : 

A new trial to be granted, if the offered proof would con- 
stitute a defence ; otherwise, the defendants to be defaulted, 
and the plaintiff’s damages to be ascertained by an assessor. 

Bishop & Sumner, for the defendants. 

Byington § Branning, for the plaintiff. 

Suaw, C. J. This is an action upon the case for diverting 
a watercourse. It appears by the report of the judge, before 
whom the trial was had, that the plaintiff is the owner of land 
on both sides of a natural stream, upon which he has a dam 
and mill; that the defendants had made a canal entirely 
around the plaintiff’s premises, from the natural bed of the 
stream above to the natural bed of the stream below, and 
thus wholly diverted a portion of the volume of water from 
the plaintiff’s mill. The defendants proposed to justify, 
by showing that the plaintiff claimed under a deed, by 
which he was restricted in the height to which he should 
raise the water; that in fact he had raised his dam, and 
exceeded such restriction; and that the defendants’ side 
canal was so constructed, that it would not reduce the height 
of water in the plaintiff’s pond below the level to which he 
was restricted. : 

It appeared that the plaintiff claimed through Robert Sted- 
man, who held under a deed from Clark Dorman. In Dor- 
man’s deed to Stedman, after a description which includes 
the bed of the stream, and land on both sides of the stream, 
there is found this clause: ‘With the privilege of flowing 
bac« the water, by a dam, on the premises, within two rods 
of where the water is now taken out of West Pond; also 
the privilege of using the water, on said premises, for all 
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kinds of machinery, except for a saw mill and clothier’s , 
works for customers ; and also the privilege of drawing water 
from said West Pond, by raising the gate, for the benefit of 
the machinery that may be erected on said premises, under 
the above exception or reserve. And further I” (Dorman, 
the grantor) “‘reserve to myself, my heirs and assigns, the 
privilege of raising the gate at said West Pond, at all times, 
to draw water for the benefit of my machinery below.” 

At the time when this deed was executed, Dorman, the 
erantor, owned a mill pond and mill below the granted 
premises, on the same stream, with a saw mill and clothier’s 
works, and also the land above the premises, to West Pond, 
and the land next adjoining the premises, on the east. Dor- 
man afterwards sold and conveyed to the defendant Wells 
the land above and on the east side of the plaintiff’s prem- 
ises, but not the pond, nor the mills and works, below the 
plaintiff’s. 

It is very questionable whether, if the plaintiff has exceeded 
his right, and if the defendants are thereby injured, they can 
seek a remedy by making an artificial cut on their own land, 
and thus diverting the water from its natural course. Gener- 
ally, a party, through whose land a natural watercourse passes, 
has a right to the use of it in its passage, subject to a reason- 
able use by coterminous proprietors, but without being wholly 
diverted. But without placing the decision on this ground, 
we have thought it expedient, in the first instance, to inquire 
what are the rights of these parties, in this state of their 
respective titles. 

It seems to us very clear, that as Dorman, the grantor, was 
owner of mills and clothier’s works below the granted prem- 
ises, on the same stream, all the recited reservations in the 
above deed, which are obviously designed for the service and 
benefit of those mills, were reserved to the grantor and his 
assigns, as owners of such mills; and of consequence, the 
defendants, not having purchased those mills of Dorman, have 
no right or interest in those reservations, and cannot claim to 


set them up for any purpose. ‘The owner of the mills below 
43 * 
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_ might release them without doing any injury to the defendants. 
Though they purchased other land of Dorman, they were 
strangers to these reservations, and cannot justify acts which 
would be otherwise wrongful in respect to them. This con- 
sideration applies to all these reservations which relate to the 
use of the lower premises for a saw mill and clothier’s works 
for customers, and to drawing water from West Pond, and 
raising the gate for that purpose. Indeed, it extends to all the 
express reservations out of the grant. But the grantor did, at 
the time, own land above the granted premises, which has 
come, by mesne conveyances, to the defendants; and the ques- 
tion is, whether their rights are affected by the clause, “ with 
the privilege of flowing back, by a dam on the premises, 
within two rods,” &c. The defendants contend that this 
was an absolute restriction, upon the grantee and his assigns, 
from flowing the land of the grantor and his assigns, beyond 
the line limited, upon which they, as his grantees and assigns, 
have a right to insist. 

The general rule is, that a grant of land in fee carries all 
the rights of ownership, and its incidents, unless restrained 
by express words or necessary implication. Here there are 
no negative words, nor any express restrictions. The right 
to build a dam on the land granted would have existed, with- 
out these words, as incident to ownership, and the right of 
flowing all the land granted would pass, without any words, 
as in like manner incident to ownership. But we understand 
that the limit, to which the right to flow was granted, was 
beyond the limits of the granted premises, and on the grant- 
or’s own land. Here there was something for this grant to 
operate upon; an easement for flowing, to a certain extent, in 
the grantor’s own land. This would give a full right to the 
grantee to use the grantor’s land; a privilege not depending 
on the mill acts, and one, therefore, which the grantee and his 
successors could enjoy without payment of damages. But 
we think this express and affirmative grant, without negative 
words, did not take away or limit the right, legally incident 
to the ownership of land, through which a stream of water 
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passes, to erect a dam on his own land, and raise a head of 
water for the working of mills, which may, to some extent, 
flow the lands of another, under the authority and upon the 
terms provided by the mill acts. 

The court are therefore of opinion, that if the plaintiff has 
increased the height of his dam, for the use of his mills, 
interfering with no mill above, although he has thereby 
flowed some land of the defendants, he had a right to do so, 
under the mill acts; that the defendants had no right to divert 
and draw off the pond thus raised, by a canal on their own 
land; and that their remedy must be sought under the mill 
acts. 

Defendants defaulted, and damages to be determined by an 
assessor. 


* 


Jorn Haypen vs. DanteL Smiru. 


3. mortgaged land to H. S., in 1839, on the following condition: ‘‘ Whereas H. S. 
has signed a note with said B., as surety, payable to D. 5.; nowif said B. shall 
save said H. S. from any trouble, cost or expense, by reason of signing said note, 
this deed to be void:” In 1841, B.’s right to redeem said land was attached, and 
was sold, in April 1843, on execution, and conveyed, by an officer’s deed, to H.: 
In September 1843, H. S. assigned said mortgage to D. S., by a deed in these 
words: ‘‘ Know all men, that in consideration of D. S. agreeing to release me 
from all liability, other than the use of my name in the collection of the same, of 
a joint and several note, signed by B. and myself, dated October 7th 1839, I 
hereby assign, transfer and set over to said D. S. all my right, interest and claim 
to the within mortgaged premises:”’ D. S. thereupon took peaceable possession 
of the land, and held possession, for the purpose of foreclosure: H. brought a bill 
in equity against D. S. to redeem said mortgaged land, and insisted that nothing 
was due on B.’s mortgage to H. S., inasmuch as by the instrument of assignment 
made by H. S. to D. 8., H. S. was released from his liability as surety for B., and 
the land discharged from the incumbrance of said mortgage. Held, that said 
mortgage was not discharged, and that D. S. was entitled to hold the land, as 
against H., until H. should pay B.’s note to D. S. 


Tuts was a bill in equity, in which the plaintiff prayed to 
be let in to redeem a lot of land in Lanesborongh. The 
allegations in the bill were, that Bushrod Buck, on the 7th of 
October 1839, conveyed the land in question, by a deed of 
mortgage, to Henry Shaw, upon the following condition: 
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“Whereas said Shaw, on the 13th of September last, signed 
a note with said Buck, as surety, for $4000, payable to 
,Vaniel Smith, or order, in four years from date, with annual 
interest; now if said Buck shall save said Shaw from any 
trouble, cost or expense, by reason of signing said note, this 
deed is to be void; if not, to remain in full foree:” That on 
the 26th of December 1839, said Buck, by his deed, made a 
further condition, as follows: “ Also, in consideration that 
said Shaw has signed a note, on the 26th of December 1839, 
with said Buck, as surety, payable to Lyman Eldridge in one 
year from date, for the sum of $793-41; now if said Buck 
shall save said Shaw harmless from all cost, trouble and 
expense, by reason of signing said note, then the within deed 
is void; otherwise, remains in full force: ”? That said Shaw, 
on the 29th of September 1843, assigned said mortgage to 
the defendant, and that the deed of assignment was in the 
following words: ‘ Know all men, that in consideration of 
Daniel Smith, of Adams, agreeing to release me from all 
liability, other than the use of my name in the collection of 
the same, of a joint and several note, signed by Bushrod 
Buck and myself, for $4000, dated October 7th 1839, I hereby 
assign, transfer and set over to said Daniel Smith all my right, 
interest and claim to the within mortgaged premises: ” That 
the defendant, on said 29th of September 1843, received 
peaceable possession of said mortgaged land, for the purpose 
of foreclosure, and has since been in possession thereof: That 
said Buck, on the 15th of April 1842, conveyed the same 
land to Henry Marsh, by a deed of mortgage, conditioned to 
secure his note for $8000, and interest semiannually, in three 
years from date: That said Marsh, on the 27th of October 
1842, assigned said note and mortgage to the plaintiff: That 
the right in equity, which said Buck had, on the 2d of 
August 1841, to redeem said land from said Shaw’s mortgage, 

~ was sold on execution against said Buck, and conveyed by an 
officer’s deed, dated April 28th 1843, to Sylvester Hale and 
Milo R. Eames, who, on the Ist of February 1844, conveyed 
said equity to the plaintiff, who still holds the same. 
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There were these further allegations in the bill; viz. that 
there was nothing due to the defendant on said mortgage 
made by Buck to Shaw, as, by the aforesaid instrument of 
September 29th 1843, made by said Shaw to the defendant, | 
said Shaw was released from his liability as surety for said 
Buck, and said land was discharged from the incumbrance of 
said Shaw’s mortgage ; and that the other note, for $793-41, 
was paid. ; 

The defendant’s answer alleged that the attempt of the 


_ plaintiff to defeat his title was inequitable and unjust, as the 


plaintiff would, if successful, acquire a very large and valuable 
estate, worth $20,000, for an inadequate consideration, and 
deprive the defendant of all his security for his debt against 
Buck, who was insolvent; that if the plaintiff was purchaser 
and owner of Buck’s right in equity, (which the defendant 
did not admit,) he became such with full knowledge of the 
defendant’s just and lawful claim, as the mortgage to Marsh 
recited the prior mortgage now held by the defendant ; that 
the note given by Buck and Shaw, and now owned by the 
defendant, is good, valid and unpaid, and that the defendant 
is entitled to hold said land, by said mortgage, until said note 
is paid; that Shaw’s assignment of the note and mortgage to 
the defendant was not a release of said note; that the plain- 


tiff had never called on the defendant to render an account 


of rents and profits; that the defendant was willing and 
ready to have such course taken as is lawful and proper, and 
to do, and have done, all that is equitable; and that the 
allegations in the plaintiff’s bill were bad inlaw. Wherefore 
the defendant asked for the same rights, as if he had demurred 
to the bill, and prayed that it might be dismissed. 

Rockwell §& Colt, for the plaintiff. 

Sumner & Sayles, for the defendant. 

Dewey, J. The real purpose of the assignment of the 
mortgage of Bushrod Buck, made by Shaw to the defendant, 


on the 29th of September 1843, is quite obvious; and the 


instrument ought to be so construed as to secure that object, 
if it may be, consistently with the rules of law. The equity 
VOL. XII. 30 


514 BERKSHIRE. 
Hayden v. Smith. 


of the case is obviously with the defendant, upon the question 
whether his note against Buck as principal, and Shaw as 
surety, shall constitute a lien upon the premises sought to 
be discharged, before the defendant can be required to release 
the mortgage assigned to him by Shaw. By the facts stated 
in the bill, it appears that the defendant, on the 13th of Sep- 
tember 1839, lent to Bushrod Buck $4000, upon his note, 
with Shaw as surety for the payment of the same; that to 
secure Shaw for thus becoming surety for Buck, he received 
the mortgage deed of October 7th 1839, the subject of the 
present bill, and what the plaintiff seeks to have released. _ 

The debt to the defendant remaining unpaid on the 29th 
of September 1843, Shaw assigned the mortgage to him, 
upon certain stipulations therein contained. The object 
seems to have been, that the defendant should receive from 
Shaw a transfer of the mortgage, and thereafter rely solely 
upon that, and make no claim on Shaw personally for the 
payment of the note signed by him. All this is obviously 
enough expressed in the assignment. And, in point of fact, 
the defendant at once entered into peaceable possession, for 
foreclosure of the mortgage, under his assignment. But it is 
now insisted, that whatever may have been the intention of 
the parties, they have so unskilfully and irregularly executed 
this instrument of assignment, as to have defeated that inten- 
tion; and that the defendant, while he supposed he was sub- 
stituting the security of the mortgage on real estate of Buck, 
for the personal security of Shaw, has in fact discharged both, 
and is now left without security for his debt of $4000. 
That the defendant intended no such result, as we have 
already stated, is quite obvious. Is such the legal effect of 
the assignment? 

It is contended that it is so, and that the mortgage to Shaw 
is fully discharged, because, from the very terms of the mort- 
gage, it was to be void, “if said Buck shall save said Shaw 
from any trouble, cost or expense, by reason of signing said 
note”? as surety; and it is alleged that Shaw has been saved 
from all trouble, cost and expense therefor, and that, by force 
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and effect of the arrangement made by the defendant with 
Shaw, he could be no further damnified. It is true that in the 
assignment from Shaw to the defendant, it is recited that in 
consideration of the defendant’s agreeing to release him from 
all liability other than the use of his name in the collection 
of the note secured by this mortgage, he assigns to the 
defendant all his right and interest and claim to the mort- 
gaged premises. This instrument is not signed by the 
defendant, though accepted by him, and to some purposes 
assented to by him. But we do not think it necessarily is to 
have the same effect as a release, under his hand and seal, to 
Shaw, might have had. There might have been a technical 
release to Shaw, the effect of which, perhaps, could not be 
avoided, But in giving a construction to this instrument of 
assignment, when called upon to declare that on its face it 
has discharged all liability on the part of Shaw, we may take 
into consideration the entire language and purpose of the 
instrument. And, in so doing, we are satisfied that it was 
only a substitution of the mortgage of real estate, for the 
personal liability of Shaw, and intended to be effected through 
the name of Shaw. Indeed, the use of his name, in the col- 
lection of the note, was distinctly stipulated for in the assign 
ment. It contemplated the use of it, so far as was necessary 


to perfect the lien upon the real estate. The note has not 


been paid either by Buck or Shaw. It is still due, and may 
be enforced against Shaw, unless discharged by the recital in 
the assignment. We think that the recital is not to be so 
construed as to defeat the whole effect of the assignment ; 
that it was only a qualified discharge, to the extent compati- 
ble with the continuance of the security by mortgage ; and 


that it would be inconsistent with the principles of equity 


to require the defendant to execute a release of the mortgage 
assigned to him by Shaw, before the payment of the note of 
$4000, and any interest that may be due thereon. That 
there was a lien upon the premises, for the debt to the defend- 
ant, is no surprise upon the plaintiff; and that it was made 


known to him at the time he first became interested in this 
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estate, is apparent from the language of the mortgage deed 
of Buck to Henry Marsh, of the 15th of April 1842, and by 
Marsh assigned to the plaintiff on the 27th of October 1842; 
which mortgage deed was in terms made subject “ to a prior 
mortgage to Daniel Smith,” the present defendant. Perhaps 


this has no legal effect upon the question in issue; but it. 


seems strongly to show that all parties understood the mort- 
gage to Shaw was a lien upon the property, to secure the 
note to the defendant. 

The result, therefore, is, that the plaintiff will be entitled 
to redeem the premises upon paying the amount due to the 
defendant upon the note described in the mortgage assigned 
to him by Shaw. 


ALEXANDER B. Wotcort vs. Georce W. Meap. 


Under the Rey. Sts. c. 113, a writ of replevin may be delivered to an officer, and he 
may commence the service thereof, before taking a bond from the plaintiff; but 
he cannot deliver the property to the plaintiff, nor do amy thing more than is 
necessary to effect an appraisement of the property, until the plaintiff has given 
the bond required by the statute. 

It is not necessary that it should appear, in an officer’s return of a writ of replevin, 
either that the defendant was requested, or had notice, to appoint an appraiser of 
the property, or that the parties did not agree as to the value thereof. 

Though it is the general duty of an officer, who has a writ of replevin, to appoint 
three appraisers of the property to be replevied, yet he is justified or excused for 
omitting so to do, when the parties agree as to the value: If the parties do so 
agree, the officer should certify that fact in his return, when he, for that reason, 
omits to appoint appraisers. 

A defendant in replevin cannot procure a dismissal of the action, because the 
replevin bond, given by the plaintiff, is with one surety only, unless he specifies 
that fact distinctly, at the first term, as a cause for dismissal: The action will not 
be dismissed for that cause, upon a motion which merely states, as a reason for 
dismissing it, that the officer made his service, or commenced the service, before 
any bond was given, as the law requires. 


Tis was an action of replevin, commenced in the court 
of common pleas. In that court, the defendant moved that 
the action should be dismissed, for the following reasons: 
‘Because the officer made his service, or commenced the 
service, before any bond was given, as the law requires. In 
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addition, the defendant moves that said action be dismissed, 
because it nowhere appears, either on the officer’s return 
or the certificate of appraisement, that the defendant was 
requested, or had notice, to choose an appraiser to appraise 
the property in question ; it appearing by the officer’s return, 
that all the appraisers were appointed by himself, and it not 
appearing that the parties had an opportunity to agree upon 
the valuation of the property; and it not appearing that the 
parties did not agree upon the value-of the property.” The 
court ordered the action to be dismissed, and the plaintiff 
alleged exceptions to said order. 

Bishop & Wolcott, for the plaintiff. 

Merwin, for the defendant. 

Dewey, J. Questions of some importance, as to the service 
of writs of replevin, have arisen in the present case, which 
have required a particular consideration of the provisions of 
the Rev. Sts. c. 113, so far as they are applicable to that sub- 
ject. Upon examination of the statute, the court are of opinion, 
Ist, that it is not necessary that it appear, in the officer’s 
return, that the defendant was requested, or had notice, to 
appoint an appraiser to ascertain the value of the property to 
be replevied. It is the duty of the officer to appoint three 


discreet and disinterested persons for that purpose. 


2d. It is not necessary that it appear, in the oflicer’s return, 
that the parties did not agree as to the value of the property. 
If they have thus agreed, and notify that fact to the officer, 
then he may act upon it. ‘The ordinary general duty of the 
officer is to appoint appraisers to ascertain the value of the 
property. ‘The agreement of the parties upon the value is 
the officer’s justification or excuse for not doing it; and that 
fact should be certified, whenever the officer omits to cause 
the appraisement by three persons, as directed by the statute. 

3d. The officer may commence the service of a writ of 
replevin before taking a bond from the plaintiff, doing only so 
much, however, as is necessary to effect an appraisement of 
the value, preparatory to taking the bond. He has no 
authority for delivering the property to the plaintiff, to be 
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taken into his custody, until the plaintiff has given the bond 
required by the statute ; but the writ may be delivered to the 
officer, and he may begin to execute it, proceeding only so far 
as is requisite to enable him to take the proper bond. ‘The 
writ may therefore be well taken to be made, and in a proper 
state to be delivered to an officer to commence the service, 
although the bond is not executed and delivered to the 
officer. 

Ath. A question was raised, on the argument, as to the 
insufficiency of the bond filed in this case, by reason of its 
having but one surety; the defendant insisting that two 
sureties are required by the statute. We are of opinion that 
the present motion to dismiss does not properly raise that 
question. The ground of the objection, as stated in the 
original motion to dismiss, is, “ because the officer made his 
service, or commenced the service, before any bond was given, 
as the law requires.” 

The bond of the plaintiff, with one surety, was a bond that 
might have been enforced against the obligors, and could not 
be avoided by them, for want of conformity to law. Simonds 
v. Parker, 1 Met. 508. ‘There was, therefore, a valid bond 
taken, although it might not be such a one as the defendant 
had a right to require. But we think, if he would rely upon 
this defect in what is otherwise a good and sufficient bond, he 


must specify it distinctly as the ground of his motion to — 


dismiss. Such motion must be made at the first term, when 
the action is entered ; and it was too late to raise the objec- 
tion at the hearing in this court upon the bill of exceptions. 
The exceptions are sustained, and the case is to be 
remanded to the court of common pleas for a new trial. 
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Mary Sumner vs. Jonatuan P, M’NEtt. 


Tue Same vs. Wiiuiam De.anp. 


H. sold to A. and B. the personal property of M., and M. demanded it of A, and B., 
who refused to give it up, stating to M. that they bought it of H. who represented 
to them that he owned it. In the trial of an action of trover afterwards brought by 
M. against A. and B., to recover the value of the property, it was held, that the 
defendants might show, in their defence, notwithstanding their said statement to 
M., that H. was M.’s agent, duly authorized to sell the property. 

On the trial of an action of trover for property sold to the defendant by a third 
person, after the defendant has given evidence that such third person was the 
plaintiff’s agent, duly authorized to sell the property, the plaintiff cannot give 
evidence that such third person, after the sale, declared that he had no authority 
to make the sale. 


TuHEsE were actions of trover to recover the value of a 
flock of one hundred and ffty sheep. At the trial in the 
court of common pleas, before Wells, C. J. the plaintiff intro- 
duced evidence tending to prove her ownership and possession 
of the sheep, and that the defendant M’Neil had converted 
one hundred of them to his use, and that the defendant 
Deland had converted fifty of them to his use. It appeared 
that the defendants purchased the flock of Hiram C. Stevens, 
and divided it; M’Neil taking one hundred, and Deland 
taking fifty of the sheep. It also appeared that the plaintiff 
made a demand on each of the defendants for the sheep, and 
that each refused to give them up, stating to the plaintiff that 
they had bought them of said Hiram C., on his representation 
that they were his property. 

The defendants, among other grounds of defence, alleged 
that if the sheep were owned by the plaintiff, she had 
authorized said Hiram C. to dispose of them, as her agent. 
The plaintiff contended that, inasmuch as the defendants 
bought the sheep of said Hiram C. on his representation that 
they were his property, it was not competent for them to set 
up this ground of defence. But, as there was evidence tend- 
ing to prove that the plaintiff had intrusted the management 
of her business to said Hiram C. and her brother William 8S. 
Stevens, who had repeatedly sold her property, in their own 
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names, without disclosing their agency, and that such sales 
by them had been ratified by the plaintiff, the judge instructed 
the jury ‘‘to inquire whether the plaintiff had authorized said 
Hiram C. to make such representations as he did make at the 
time of the sale to the defendants, and that, if they should 
find that she had so authorized this, then the sale would not 
be invalidated, although the representation ye said Hiram C., 
as to his ownership, was not true.” 

The defendants introduced evidence tending to prove the 
authority of said Hiram C., as agent of the plaintiff. The 
plaintiff then offered to introduce evidence that said Hiram C., 
shortly after the sale, stated that he had no right to sell the 
sheep; that they belonged to the plaintiff; and that he had 
sold them in order to bring the plaintiff to terms. This evi- 
dence the judge refused to admit. 

Verdicts were returned for the defendants, and the slatnhet? 
alleged exceptions to the judge’s ruling and instructions. 

Sumner, for the plaintiff. 

Byington § Palmer, for the defendants. 

Dewey, J. The defendants, in addition to other grounds 
of defence, contended that if the sheep were once the 
property of the plaintiff, she had parted with her interest, 
through the agency of Hiram C. Stevens, whom she had 
authorized to sell them on her behalf, and that the defendants 
had purchased them of said Hiram C., who was so constituted 
her agent. Now it is quite obvious that these facts, if it was 
competent to the defendants to introduce them, constituted a 
good defence to the actions. Whatever tended to show that 
the plaintiff had legally parted with her property in the sheep, 
negatived the allegation, in her writ, of property in her- 
self, and of course defeated her right to recover. The pro- 
posed defence would also advance a step further, and estab- 
_ lish title in the sheep in the defendants. 

But the plaintiff insists that the defendant is precluded from 
this line of defence. ‘To sustain this position, she relies upon 
the evidence disclosed by the case, that when the sheep were 
demanded of the defendants, each of them said that “ they 
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had bought them of said Hiram C., on his representation that 
they were his property.” 

In considering this case, we are to look at the question in 
issue between the parties. The plaintiff had alleged the 
property in the sheep to be in herself, and a conversion by 
the defendants. The defendants denied these allegations, and 
the rules of evidence allowed them to maintain their defence 
upon independent and even contradictory grounds; that is, 
they might offer evidence to support various differing grounds 
of defence, and if any one was satisfactorily established, that 
would authorize verdicts in their favor. ‘This was not a 
case where the party, to whom a declaration was made, had 
acted upon the faith of it, in such manner as to authorize him 
to say to a defendant, ‘having declared the source of your 
title to be through Hiram C. Stevens, selling in his own 
right, you are estopped now from showing that you purchased 
the sheep of him as agent for the plaintiff.’ The plaintiff’s 
right to recover for the sheep was as effectually defeated by a 
sale by Hiram C. Stevens, as agent, if he was duly authorized 
to act as such, as though they had been originally sold by her 
to Hiram C., and he had subsequently, in his own right, sold 
them to the defendants; or as though the property had origi- 
nally belonged to said Stevens, and not to the plaintiff. We 
do not see any objection to this line of defence, or to the 
competency of the evidence offered in support of it. It was 
properly submitted to the jury, and was by them deemed 
sufficient to establish the agency of Hiram C. Stevens, to act 
in behalf of the plaintiff in making the sale of the sheep to 
the defendants. 

A further question was raised upon the ruling of the pre- 
siding judge, excluding the evidence of the declarations of 
Hiram C. Stevens, made after the sale, “that he had no right 
to sell the sheep, and that they belonged to the plaintifl.” 
This ruling may be supported on various grounds. 

1. The declarations of a vendor, after the sale, are not 
competent evidence as against the vendee. While the party 
has the apparent ownership, and alleges title in himself to the 
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property, his declarations, tending to defeat his own title, may 
be admissible; but the moment he parts with his title, his 
subsequent declarations are incompetent to defeat the interest 
of one who has purchased of him. If it were not so, the 
vendee would be subject to the grossest injustice. He might 
be divested of his property upon the mere declarations of the 
vendor, not under sanction of an oath. With the sale of the 
property, the interest of the vendor in the article sold ceases, 
and from that period he stands, in relation to it, like all other 
strangers, as to any effect to be given to declarations tending 
to defeat the title of the purchaser. 

2. If treated as a case of agency on the part of Hiram C, 
Stevens, the declarations of an agent, made after the sale, ara 
incompetent. His declarations are admissible as a part of the 
res geste. His subsequent declarations would be inadmis-— 
sible even to charge his principal. 8 Met. 44. Much more 
should they be rejected, when offered by the principal to defeat 
the conveyances made by his professed agent, by showing that 
the act was unauthorized. 

3. We do not perceive why Stevens might not be called 
by the plaintiff as a witness. If he might be so called, then 
the proposed evidence was merely hearsay, and the offer of it 
nothing more than au attempt to introduce, without the sanc- 
tion of an oath, the naked declaration of an agent to defeat 
his acts done under color of such agency. ‘This evidence 
was properly rejected. 

Exceptions overruled. 


CoMMONWEALTH vs. Henry C. Brown, 


ln an indictment on the Rey. Sts. c. 47, § 2, for selling spiritous liquor tod be used 
in or about the seller’s house or other buildings, without being licensed as an inn- 
holder or common victualler, it is not necessary to allege that the quantity sold 
was less than twenty eight gallons. 


Tue defendant was indicted in the court of common pleas, 
for selling spiritous liquor, contrary to the Rev. Sts. c. 47, 


SEPTEMBER TERM 1847. 525 


Commonwealth v. Brown. 


§ 2. One count in the indictment alleged that the defend- 
ant, ‘‘at Lee in the county of Berkshire, on the first day of 
May in the year of our Lord one thousand eight hundred and 
forty three, did sell to one Raymond Green one glass of 
spiritous liquor, called brandy, to be used in and about his 
house then and there situate, without being first duly licensed 
as an innholder or common victualler, according to law; 
against the peace,” &c. “and contrary to the form of the 
statute in such case made and provided.” ‘There were two 
other counts, which alleged, in the same form, two other 
offences, on the second and third days of May 1843. 

The defendant, after pleading guilty, moved in arrest of 
judgment, “‘ because it is not averred that the liquor, sold to be 
used about his house, was sold in a less quantity than twenty 
eight gallons.” ‘This motion was overruled by the court of 
common pleas, held by Merrick, J. and the defendant filed 
exceptions. 

Bishop, for the defendant. 

Porter, (District Attorney,) for the Commonwealth. 

Dewey, J. This indictment is sufficient, and in conform- 
ity with the usual mode of setting forth the offence punish- 
able by the Rev. Sts. c. 47, § 2. This section is, that ‘if any 
person shall sell any wine or spiritous liquor,” &c. ‘to be used 
in or about his house or other buildings, without being duly 
licensed as an innholder or common victualler, he shall for- 
feit, for each offence, twenty dollars.” The offence is the 
selling of spiritous liquor, to be used in or about the house 
or other buildings of the seller, without being first duly 
licensed. Whether the quantity sold is more or less than 
twenty eight gallons, is not essential, under the provisions 
of this section ; though, from the fact that it must be sold for 
use in and about the house or other buildings of the party 
selling, the cases falling under it would doubtless be usually 
cases of the sale of less than twenty eight gallons. 

Exceptions overruled. 
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CoMMONWEALTH vs. JEREMIAH Buck. 


Upon the trial of an indictment on the Rev. Sts. c. 47, § 3, for presuming to bea 
retailer or seller of spiritous liquor in a less quantity than twenty eight gallons, and 
that delivered and carried away all at one time, and which charges the defendant 
with selling, to a person named, one gallon, one quart, or any other specific quan- 
tity of such liquor, it is not necessary, in order to convict the defendant, that it 
should be proved that he sold the specific quantity mentioned in the indictment: 
It is sufficient, if it be proved that the defendant made the sale mentioned in the 
indictment, and that the quantity, so sold, was less than twenty eight gallons. 


THis was an indictment on the Rev. Sts. c. 47, § 3, which 
is in these words: ‘No person shall presume to be a retailer 
or seller of wine, brandy, rum, or other spiritous liquors, in a 
less quantity than twenty eight gallons, and that delivered 
and carried away all at one time, unless he is first licensed as 
a retailer of wine and spirits, as is provided in this chapter, 
on pain of torfeiting twenty dollars for each offence.” There 
were several counts in the indictment; and in one of them, 
the defendant was charged with selling “ one gallon of spirit- 
ous liquor;” in three others, he was charged with selling 
“one quart of spiritous liquor;”’ and in another, he was 
charged with selling ‘‘ one pint of spiritous liquor.” 

The form of the several counts was the same, except as to 
the time of sale, and the quantity of liquor sold; and was 
thus: That the defendant, ‘‘at Stockbridge in the county 
of Berkshire, on the first day of June in the year of our Lord 
cne thousand eight hundred and forty five, did presume to be 
a retailer of wine, brandy, rum, and other spiritous liquors, in 
a less quantity than twenty eight gallons, and that delivered 
and carried away all at one time, without being first licensed 
as a retailer of wine and spirits according to law, and did then 
and there sell to one Elisha M. Barnes one quart of spiritous 
liquor, in a less quantity than twenty eight gallons, and that 
delivered and carried away all at one time, without being first 
duly licensed as aforesaid, against the peace,” &c. “and 
contrary to the form of the statute in such case made and 
provided.”’ 

The trial was in the court of common pleas, before 
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Merrick, J. who signed the following bill of exceptions: 
“There was no proof of a sale of the specific quantity charged 
in the several counts. The defendant contended that the con- 
tract should be proved as laid; being asubstantive portion of 
the offence charged. But the judge instructed the jury, that 
if the evidence satisfied them that the said several sales, men- 
tioned in said several counts, were made by the defendant, as 
alleged therein, it would be sufficient to support them, 
although the quantities thus proved to have been sold by the 
defendant did not correspond with the quantities alleged in 
said counts ; provided that the several quantities, thus proved 
to have been sold by the defendant, were, in fact, less than 
twenty eight gallons. The jury found the defendant guilty, 
and he, being aggrieved, excepts to the said instruction; and 
his exceptions are allowed.” 

The defendant also moved in arrest of judgment, ‘because 
no offence is fully and plainly, substantially and formally, 
described.”” ‘This motion was overruled by the judge; and 
to this overruling the defendant alleged exceptions. 

Bishop, for the defendant. 

Porter, (District Attorney, ) for the Commonwealth. 

Dewey, J. It is contended that no offence is set forth in 
this indictment, and that the ruling of the court was wrong 
as to the competency of the evidence to sustain the counts. 

1. Upon the first point, the error of the defendant is, in 
supposing that a technical contract between a vendor and 
vendee is required to be set out. In a civil action upon 
such contract, it would be required that a legal consideration 


be set forth in the declaration. But it is otherwise in an 


allegation of a sale charged as a criminal offence under the 
Rev. Sts. c. 47. It is sufficient, in the latter case, to allege 
an actual sale, and to show the terms and nature of the 
contract upon the trial. 

2. he remaining question is as to the sufficiency of the evi- 
dence to support the various counts. The indictment alleges 
a sale of a specific quantity of liquor. Is that allegation 
sustained by proof of a sale of a quantity not corresponding 
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precisely with the quantity charged, but less than twenty 
eight gallons? The argument of the defendant’s counsel 
was placed principally upon the ground, that every party 
charged with an offence, and presented by the grand jury, has 
a right to insist that his offence be plainly and fully set 
forth, that he may well know the precise offence charged 
upon him, and thus be enabled to prepare for his trial; and 
also for the further reason, that he may thus be enabled to rely 
upon the judgment in the case, as a bar to any future prose- 
cution for the same act. 

A long and well established course of practice, sanctioned 
by judicial decisions, and authorized, to some extent, by 
express legislative enactments, fully authorizes the convic- 
tion of a party upon proof of a part of the offence charged in 
the indictment, if any crime shall appear to be substantially 
charged in that part of the indictment of which the party is 
convicted, although he may be acquitted of a part of the 
offence set forth in the indictment. It is no variance, which 
is the foundation of any legal objection, that the evidence 
fails to prove the entire charge. In cases of larceny, convic- 
tions are frequent where the jury find the larceny proved only 
as to a part of the articles enumerated. Many other cases 
might be referred to, illustrating the same principle. 

If the sale proved was of a greater quantity than that 
stated in the indictment, but within the statute provision, the 
case is still stronger, as the greater quantity would include 
the less; and the sale of the whole, being but one act, a con- 
viction upon an indictment, describing the quantity sold as 
less than that which was actually sold, would nevertheless be 
a bar to any future prosecution for the entire act. 

Lixceptions overruled. 
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Asa F. Lawrence, Administrator vs. Cates Rice. 


F., a deputy sheriff, attached personal property on a writ sued out by P. against M., 
and took a receipt therefor from O.: P. recovered judgment on said suit, took out 
execution, and forwarded it, for service, to F., who was then out of office: F. gave 
the execution to A., a deputy sheriff, and F. and A. went to O. with the execu- 
tion and receipt, and one or both of them demanded the attached property of O., 
who did not deliver it, but signed an acknowledgment on the receipt, that it had 
been demanded of him by A.: Afterwards F. delivered the receipt to A., who 
accepted it, and commenced a fruitless suit thereon against O.: P. brought an 
action against the sheriff for F.’s default in not safely keeping the property, so 
that the execution could have been levied on it. Held, that F., though out ot 
office, was bound to keep the property safely thirty days after judgment; but that, 
in order to charge him or the sheriff for his default, it must appear that the 
property was demanded of him, unless he waived a demand, within thirty days 
after judgment, by an officer having the authority and charged with the duty of 
satisfying the execution. Held also, that if A., who received the execution from 
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F., was not to be considered as if employed by P., then no person was authorized 
and employed by P. to serve the execution, and that no legal demand was made 
on F.; but if A. was to be considered as if he received the execution from P., 
then he was P.’s agent to demand the property of F. Held further, that, on the 
facts, there was, Ist, either no demand by A. on F, for the delivery of the property 
attached; or if there was, then, 2d, that the delivery of the receipt by F. to A., 
after a demand on Q. by F., or by A. in F.’s presence, rendered O. responsible on 
his receipt, and that the acceptance of the receipt by A. was an admission by him 
of a sufficient compliance with such demand, and a waiver of any further perform- 
ance; and that the action could not be maintained. 


TRESPASS UPON THE CASE, against the sheriff of Hampden, 
brought by the administrator of the estate of Frederick F. 
Parker, late of Pepperell in the county of Middlesex. The 
declaration set forth, that the plaintiff’s intestate, in March 
1840, having a demand against Nathaniel B. Moseley of 
Springfield, sued out a writ against him, returnable to the 
court of common pleas next to be held in the county of Mid- 
dlesex, and delivered it to W. H. Foster, a deputy of the 
defendant, who attached thereon a stage coach and eight 
horses, of the value of $1000, and duly returned the writ ; 
that said intestate duly entered his said writ, and prosecuted his 
action thereon to judgment, which he recovered against said 
Moseley, at the supreme judicial court held at Lowell, on the 
second Tuesday of April 1841, for $747:59, damages, and 
$40-65, costs of suit, and took out execution on the Ist of 
May 1841; “and said execution was, on the day and year last 
aforesaid, delivered to the defendant’s deputy, for service; yet 
neither the defendant nor said Foster safely kept the property 
aforesaid, so that the same was seized and sold on said execu- 
tion, nor caused the same to be so seized and sold; nor was 
said execution in any part satisfied.” . 

The general issue was pleaded, with notice that the de- 
fendant would rely on the statute of limitations; also on the 
fact that no demand was made of his deputy, Foster, for the 
property alleged to have been attached, within thirty days 
after the rendition of judgment in the original action; and 
that, before said judgment, the said Foster had ceased to be 
the deputy of the defendant. 

The trial was before Shaw, C. J. who made the following 
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report thereof: The plaintiff offered evidence of the original 
attachment by Foster, the recovery of judgment, the issuing 
of the execution, and the transmission of it to Foster, and the 
delivery of it by Foster, then out of office, to D. M. Moore, 
a deputy of the defendant; and also a certificate of the clerk 
of the courts in Middlesex, that the execution had not been 
returned. 

The defendant contended that this action could not be 
maintained against him, for the default of Foster in not 
keeping the attached property, without proof that a demand 
was made upon Foster, by an officer having possession of the 
execution, with authority to serve it; that such demand must 
have been made within thirty days from the rendition of 
judgment ; that no such demand was made, or, if it was made, 
that it was complied with. 

There was evidence tending to show that, when Foster 
made the original attachment, he delivered the coach and 
horses to Jonathan O. Moseley, and took his receipt therefor, 
bearing the same date with the return of the attachment, 
(March 16th 1840,) by which said Moseley acknowledged the 
receipt of the property as attached, and promised to deliver 
the same on demand, or pay all damages. On this receipt 
was an indorsement, signed by said J. O. Moseley, dated 
_ May 10th 1841, acknowledging a demand made on him for 
the goods on that day, by D. M. Moore, deputy sheriff. 

There was evidence tending to show that Foster and 
Moore went together to said Jonathan O. Moseley, at West 
Springfield, with the execution and receipt, and that a demand 
was there made by one or the other, or both, as certified on 
the receipt ; that the coach and horses were not delivered ; 
that they were then in the joint possession of said Jonathan 
O. and his brother Edward, and employed on a line of stage 
coaches between Springfield and Lowell. No other evidence 
of demand was given. 

There was also evidence tending to show that, after the de- 
mand made upon J. O. Moseley, the receipter, in presence both 
of Foster and Moore, and after the receipter acknowledged 
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such demand, Foster delivered the receipt to Moore, who 
accepted it, and, at some time afterwards, commenced an 
action upon it. Whereupon it was ruled, that if Foster, 
who, in contemplation of law, had the custody of the property, 
under the attachment, was out of office, before the rendition 
of judgment, he was bound to keep the goods safely thirty 
days after judgment; but that, in order to charge him, or the 
sheriff for his default, it must appear that a demand was made 
on him, unless waived by him, within thirty days after judg- 
ment, by an officer having the authority, and charged with 
the duty of collecting and satisfying the execution; and that, 
unless such demand was made, or waived, there was no 
default for which the sheriff was responsible; that Moore, 
who received the execution from Foster, was, or was not, to 
be considered as if directly employed by the plaintiff; that if 
he was not to be so considered, then no person was eve 
authorized and employed by the plaintiff to serve the execu- 
tion, no demand whatever was made on Foster, and he was 
in no default; that if he was to be considered as if he had 
received the execution from the plaintiff, (the supposition 
most favorable for the plaintiff,) then he was to be considered 
as the agent for the plaintiff, to make the demand of Foster. 

On this state of the evidence, the presiding judge was of 
opinion, either, Ist, that there was no demand by Moore, of 
Foster, for the delivery of the specific goods attached, or if 
there was, then, 2d, that the delivery of the receipt, by 
Foster, to Moore, after a demand on the receipter by Foster, or 
by Moore in Foster’s presence, (which would be a construc- 
tive demand by Foster,) rendered the receipter responsible on 
his contract; and that the acceptance of the receipt by 
Moore, under the circumstances, was admitted by him as a 
sufficient compliance with such demand, and a waiver of any 
further performance. 

Upon the expression of this opinion, the plaintiff, waiving 
his right to go to the jury, upon any question of fact, became 
nonsuit, subject to the decision of the whole conrt upon the 
correctness of this opinion. 
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R. A. Chapman, for the plaintiff. The distinction be- 
tween the case of Howard v. Smith, 12 Pick. 202, on which 
the defendant will rely, and the case at bar, is, that the 
execution, in this case, was delivered to an officer who did 
not serve the writ of attachment, the officer who served it 
being out of office. 

The jury might have inferred, from the circumstances 
proved, that a proper and. authorized demand was made on 
Foster for the attached property ; and they should have been 
so instructed. No form of words is necessary, in such a case, 
to constitute a demand. Any words, which informed Foster 
that Moore wished to obtain the property, were sufficient. 
Hapgood v. Hill, 7 Shepley, 372. Humphreys v. Cobb, 
9 Shepley, 380. At least, it should have been left to the 
jury to decide whether Foster did not waive a demand on 
him. Morton v. White, 4 Shepley, 53. 

Davis § Vose, for the defendant. There was no de- 
mand on Foster, within thirty days from the judgment. To 
constitute a demand, it should have been so made that he 
might know that Moore wanted the property for the purpose 
of levying on it. Norris v. Bridgham, 2 Shepley, 429. 
Blake v. Shaw, 7 Mass. 505. Howard v. Smith, 12 Pick. 
202. ‘The evidence is inconsistent with the supposition that 
' Foster waived a demand on him for the property. Moore 
waived a demand on Foster, and discharged him, by accept- 
ing the receipt and demanding the property of the receipter ; 
and especially by his commencing an action on the receipt. 
See Gordon v. Wilkins, 2 Appleton, 137. Phillips v. Bridge, 
11 Mass. 242. Humphrey v. Kingman, 5 Met. 162. Grove 


_  v. Vining, 7 Met. 212. 


Suaw, C. J. The defendant is responsible for the official 
acts of his deputy, or acts done by color of his office. ‘To 
that extent only has the sheriff intrusted him in the execution 
of his duties. So, where, before the statute authorizing the 
sale of goods attached on mesne process, the deputy made 
such sale by consent of parties, it seemed to be considered 
by the court as a clearly settled point, that he did not act 
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officially, though he acted lawfully ; he executed an authority 
given him by the parties interested in the property, and not 
an authority incident to his office. Penniman v. Ruggles, 
6 Mass. 166. Rich v. Bell, 16 Mass. 294. It would seem 
to follow as a necessary consequence, that if a deputy sheriff 
should violate the trust thus reposed in him, he would be 
liable, like any other agent or factor commissioned to act for 
another, to his employer, but not as an officer; because not 
acting, or professing to act, within the scope of the authority 
conferred on him by his principal. Nor would the sheriff be 
responsible for his neglect. 

In the present writ and declaration, the plaintiff proceeds 
against the sheriff, solely, for the default of his deputy, 
Foster. We believe a motion was once made by the plaintitf 
for leave to amend, by charging that the loss arose from the 
default of the defendant’s deputy, Moore, which was allowed 
by the court, on terms; but the terms were not complied 
with, and the amendment was not made. Has there then 
been such default on the part of Foster, as to render the 
defendant liable under the maxim respondeat superior? It is 
conceded that Foster attached personal property on mesne 
process, on the original writ, then being the defendant’s 
deputy, but that, before judgment was rendered, he was out 
of office. Of course he had no authority to seize the property 
on execution. What then is the duty of an officer who has 
attached personal property on mesne process? Unless the 
property is sold on mesne process, according to the law as it 
now stands, (Rev. Sts. c. 90,) or the attachment is otherwise 
dissolved by taking bond, he is to keep it safely until after 
judgment. If, within thirty days after judgment, he being 
still in office, the execution is delivered to him for service, he 
must take the property on the execution. If not in office, he. 
must deliver the property, on demand, to any officer qualified 
and authorized to take and dispose of it. But if judgment is 
rendered for the defendant, or no execution is delivered to 
him, or demand made on him, within thirty days, it is his. 
duty to deliver the property back to the debtor. If he does 
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not keep the property safely, and render it on legal demand, 
he is responsible for the default, as an official misfeasance ; and 
therefore, if he have delivered it to the original debtor, or 
any other person, though on a satisfactory receipt, it is at his 
own peril, and such receipt is for his own indemnity, and 
does not exonerate him from his liability to the creditor. 
Phillips v. Bridge, 11 Mass. 242. Howard v. Smith, 
12 Pick. 202. 

We have stated these as the general duties of an attaching 
officer. They appertain to his office, and if he fails in the 
performance of them, the sheriff is answerable. But the 
question recurs, what is the liability of the sheriff, after the 
deputy is out of office? It seems to bea well settled rule 
of law, a rule of the common law, recognized and confirmed 
by statute, that when an executive officer has begun a ser- 
vice, or commenced the performance of a duty, and thereby 
incurred a responsibility, he has the authority, and indeed is 
bound, to go on and complete it, although his general author- 
ity, as such officer, is superseded by his removal, or his deriv- 
ative authority terminated by the determination of the office 
of his principal. His authority attaches by the commence- 
ment of the service, and will be superseded only when it is 
completed, whether it be a longer or a shorter time. Welsh 
v. Joy, 13 Pick. 477. ‘The attachment of goods on mesne 
process is the commencement of a service, and subjects the 
officer to a responsibility which can only be terminated and 
discharged by a disposal of the property in some of the 
modes above stated; and therefore, although he goes out of 
office before execution is issued, and cannot serve the execu- 
tion, yet he is bound to keep the property safely thirty days, 
to be delivered on a demand by an officer charged with the 
service of the execution; but, if not so demanded, then: to be 
delivered to the debtor. Wedo not mean to say, that if such 
ex-officer should happen to retain the custody of the goods 
more than thirty days, and no new lien interposed, another 
officer might not seize them on the execution; but they 
would be held, in such cases, by force of the new seizure 
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on execution, and not of the old lien created by the attach- 
ment on mesne process. But the property not having been 
demanded within thirty days, at which time it would have 
been the duty of the deputy to surrender it to the debtor, 
and especially, as he had, before judgment, in fact surrendered 
and delivered up the property, upon taking a receipt as his 
indemnity therefor, the court are of opinion that his official 
duty, and the official responsibility of the sheriff for the per- 
formance of that duty, were at an end. 

But if there was any ground to hold, upon the evidence, 
that there was a demand on Foster, for the property, within 
thirty days, the court are of opinion that the answer given to 
it, at the trial, was right. It has already appeared that a 
demand must be made by a person authorized by the plaintiff 
to serve the execution. Strictly speaking, Moore was not 
authorized by the plaintiff to serve the execution. Had 
Foster remained in office, it may well be admitted, that by 
sending the execution to him, with orders, or for the purpose 
of obtaining satisfaction, it would have been a constructive 
demand on him to take the attached property, But he was 
out of office, and his only duty was, to keep the property till 
seasonably demanded by another officer. It was at the risk of 
the creditor to assume, without inquiry, that Foster remained 
in office. He might have sent the execution to the high 
sheriff, or have employed an agent to direct the service of the 
execution. But he did neither. Whether Foster was bound, 
or even authorized, so far to act for the plaintiff, as to give 
the execution to another officer, and authorize and direct him 
in the service of it, is a question which we have no occasion 
to decide; but if he assumed to act for the plaintiff, and the 
plaintiff afterwards ratified and adopted his acts, he must be 
deemed to have affirmed his doingsin whole. He cannot affirm 
them in part, and disaffirm them in part. Had the plaintiff been 
on the spot himself, and a demand had been made on Foster 
for the goods, and Foster had offered him the receipt for the 
goods, instead of the goods themselves, it would have been 
at his option to accept it or not. A case might exist, in 
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which it would be greatly for his interest to accept it. The 
receipter acknowledged the demand within thirty days, and 


therefore, by force of his contract, acknowledged himself 


liable for the damages, which were measured by the amount 
of the execution. Suppose, then, that the deputy and the 
sheriff had both been insolvent, and the receipter a man of 
property ; the security of the receipter would have been thie 
best. ‘But such acceptance of the receipt must be deemed as 
a waiver and discharge of the liability of the attaching 
officer. .It was a substitute for the attached property. It 
was the consideration on which the attached property was 
surrendered and put beyond the officer’s custody and power. 
It was the security and indemnity, by means of which the 
officer, if charged, would raise the money to meet his liability 
to the creditor. 'The acceptance of the receipt, therefore, 
would be a waiver or discharge of all claim on the officer for 
not keeping the goods. ‘Then, if Moore was not the plain- 
tiff’s agent to obtain satisfaction of the execution, and, for 
that purpose, to demand the goods of Foster, as the attaching 
officer, there was no agent authorized to make such demand, 
and then the plaintiff must fail; or if Moore was such agent, 
then his acceptance of the receipt, which was a valid, and 
might have been the most available, security, was equivalent 
to such acceptance by the plaintiff; and the attaching officer, 
and his principal, the sheriff, were not liable. 
Judgment for the defendant, on the nonsuit. 


Asa F. Lawrence, Administrator vs. Cates Rice. 


In an action against a sheriff for the default of A., his deputy, the declaration 
averred that the plaintiff recovered judgment against M., and took out execu- 
tion thereon, and delivered it to said A.; that goods and real estate were attached 
on the original writ, by F., another deputy sheriff, and were held by him to 
satisfy said execution; yet that A. neglected to levy the execution on the real 
estate at¢ached, and to seize and sell the goods attached, and to return the execu- 
tion: The agreed facts in the case were, that the execution was sent to F. after 
he was out of office, and he delivered it to A. within thirty days after said judgment 
was rendered, and informed him that the goods, which F. attached on the original 
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writ, were delivered to O., who gave a receipt for them, and redelivered them to 
M., the debtor, who afterwards sold them; that F. and A. went to O.’s house, and 
A. demanded of him the attached goods for which he had given a receipt; that 
F. then delivered the receipt to A., on the back of which O. had written and 
signed an acknowledgment that A. had demanded of him the goods therein 
mentioned; that A. accepted said receipt, and that O. promised to pay the 
amount in a short time, but afterwards became insolvent; that A. had no knowl- 
edge of the attachment of the real estate of M. within thirty days after said judg- 
ment was rendered, that, before the expiration of that time, M. had alienated said 
estate; that no instructions were ever given to F. or A. to levy on real estate, or 
in what manner to collect the execution ; and that A. never returned the execution 
into the clerk’s office, but enclosed it in a letter, directed and sent by mail either 
to the clerk or to the creditor’s attorney. 

Held, that A. was not guilty of any default, for which an action could be main- 
tained against the sheriff, besides that of not returning the execution, and that, 
for A.’s default in not returning the execution, the sheriff was liable to nom- 
inal damages. 


T 1s was an action of trespass upon the case against the 
sheriff of Hampden, for the default of Daniel M. Moore, one 
of his deputies, in not obtaining satisfaction of the execution 
mentioned in the next preceding case, (ante, 527,) and for 
lot returning the same. 

The declaration in the case, and the facts agreed upon by 
the parties, sufficiently appear in the opinion of the court, 
delivered by 

Suaw, U. J. This action against the sheriff was com- 
menced during the pendency of the next preceding action 
to recover damages for the loss of the same execution, on the 
ground of misfeasance and neglect of the defendant’s deputy, 
Daniel M. Moore. A plea in abatement was filed, at a former 
stage of the cause, on the ground of the pendency of said 
next preceding action, for the same cause of action, which 
plea was overruled; and on judgment of respondeat ouster, 
the general issue was pleaded. The cause now comes before 
the court, upon an agreed statement, embracing substantially 
the same facts presented in the former case. 

In this action, it is very clear that the plaintiff cam recover 
only by showing some misfeasance or nonfeasance, on the part 
of the defendant’s deputy, Moore ; and this must be averred 
in the declaration, and such averment must be supported by 
proof. It becomes necessary, therefore, in the first place, to 
eyamine the declaration, to ascertain what default is charged. 
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The declaration, after setting out all the preliminary facts, 
as in the former action, viz. a recovery of judgment by 
Parker against Nathaniel B. Moseley, and the issuing of an 
execution thereon, proceeds to aver that the said Parker, the 
creditor, in his life time, delivered said execution to Daniel 
M. Moore, deputy, &c. to be duly executed and returned 
according to the command therein. It then avers that, on 
the original writ, the goods, chattels and lands of said Moseley 
were attached at said Springfield, and held to satisfy said 
execution, by Wm. H. Foster, a deputy sheriff under said 
Rice; yet that said Moore neglected to levy said execution on 
the real estate attached, and to seize and sell the personal 
property attached, and to return the same execution, as therein 
commanded. 

Unless these specific averments of neglect, or some of 
them, are established by the facts agreed, the plaintiff cannot 
recover. 

In the first place, it is not true, as averred, that the intes- 
tate, in his life time, delivered the execution to Moore, if it 
intends that he did it personally. If he avails himself of the 
act of Foster in delivering the execution to Moore, then he 
makes Foster his agent for that purpose, and is bound by all 
the facts communicated to him by Foster, and by any instruc- 
tions, if any, which Foster gave to Moore upon the occasion. 

The first ground of neglect relied upon is, that Moore did 
not levy upon the land attached. ‘T’o this there are several 
answers. It will be remembered that the original writ, in 
this case, was returned to the distant county of Middlesex, 
and that the officer’s return was on record there. In the 
agreed statement of facts, we find that “Moore had no 
knowledge of the attachment of real estate on the original 
writ, and was not apprised of it within thirty days after the 
said judgment was rendered;” and before the expiration of 
that time it was alienated by the debtor. But further; the 
statute gives the creditor an election to have his execution 
levied on real estate, or not; and if he does so elect, he is te 
direct the officer, and the officer is bound to follow such 
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direction. Rev. Sts. c 97, $ 16. It is stated among the 
facts agreed to by the parties in this case, that “ no instruc- 
tions were ever given to said Foster, or to said Moore, to levy 
on real estate, or sell an equity of redemption, or in what 
manner to collect the execution.” Having no direction, and 
no knowledge of the attachment of real estate, Moore is 
chargeable with no default on that ground. 

The next ground of the plaintiff’s charge is, that Moore, 
the deputy, did not take the personal property, which had 
been attached, to satisfy the execution. It appears that the 
only notice, which Moore had, that any goods had been 
attached, was given him by Foster, who informed him, at the 
same time, that they were not in his custody, but that he had 
delivered them to J. O. Moseley, and taken his receipt for 
them. No goods, therefore, subject to the lien created by 
the attachment, were to be found with Foster, or could be 
specifically taken by Moore. He then, accompanied by 
Foster, went to the receipter, to demand the goods of him. 
He having been employed as the actual substitute and keeper 
of the goods under the attaching officer, they might still have 
been considered to be in the custody of the law, with the 
lien on them preserved; and then it would be his duty to 
take them. But the receipter had them not, and of course 
the deputy could not obtain them. But it now appears, by 
the facts agreed, that at the time of the attachment on the 
vriginal writ, the receipt was immediately given, and there- 
upon the property was returned to the debtor, to be held and 
used as before. It appears to us, therefore, that according to 
a well established rule of law, if any attachment was ever 
made, or any lien created thereby, it was discharged and lost 
by a redelivery of the property to the debtor. Robinson v. 
Mansfield, 13 Pick. 139. Sanderson v. Edwards, 16 Pick. 
144. Nothing, therefore, which the deputy could do or omit 
to do, could affect the creditor’s lien on the attached property, 
because that lien was already gone. 

Indeed, it might be well questioned, on the facts now agreed, 
whether any such attachment was ever made, as to create a 
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lien upon any one particular coach, or any specific eight 
horses, supposing the debtor had more than one coach and 
eight horses; a fact which appears by the agreed statement. 
The facts agreed are, that the debtor had a number of coaches 
and horses, but no particular coach or horses were selected 
and attached; but that, upon notice of the writ being given 
to the debtor, he procured his brother to sign a receipt, which 
he carried to the officer, who accepted it, and returned the 
attachment. It is very clear that in any suit against the 
officer, or his principal, the officer would be estopped by his 
return, which was an official act, to deny such attachment. 
And so, in any suit against the receipter, he (the receipter) 
would be estopped to deny the fact of an attachment. But 
when a question arises between the plaintiff and an officer 
who is not party or privy to the original attachment and 
return, and the charge is, that the officer has so neglected his 
duty as to deprive the plaintiff of an actual lien, it would 
seem to be open to the officer to show that such lien never in 
fact existed. But we have not thought it necessary to give a 
decided opinion on this ground ; because we are of opinion, 
that if any such lien had ever existed, it had been discharged 
by a redelivery of the property to the debtor before the execu- 
tion was issued. 

If the gravamen of the plaintiff’s complaint is, that the 
defendant’s deputy, Moore, did not take the coach and horses, 
notwithstanding the discharge of the lien, by an original 
seizure, the answer is decisive, that this he could only do .f 
the property then continued to be the property of N. B. 


Moseley, the debtor. But the case expressly finds that, before 


that time, he had sold all the coaches and horses, and parted 
with the possession of them; so that they were not liable to 
be taken as his property, on an execution against him. No 
other property is indicated in the statement of facts, which it 
is suggested that the officer could take. 

Under these circumstances, we are of opinion that the 
deputy was in no default, in doing or omitting any official 
act to the injury of the plaintiff. He had no instruction to 
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take real estate, and no notice that any real estate was liable. 
So far as he had any notice of personal property attached, he 
took every measure to obtain it, till he ascertained that the 
lien was gone, aud no personal property remained to the 
debtor, which could be taken by a new seizure, to satisfy 
the execution. The only ground, therefore, upon which the 
plaintiff can complain that he has been damnified by the act 
of Moore is, that by accepting of Foster the receipt of J. O. 
Moseley, he indirectly exonerated Foster from his liability in 
not keeping the attached property. But if the acceptance of 
this receipt, under the circumstances, was contrary to the 
interest of the plaintiff, (upon which we give no opinion,) we 
think it was not an official act, as deputy, for which the 
sheriff is liable. 

Moore was without any instructions from the plaintiff, or 
any information or knowledge of facts, except through Foster. 
From him he learned that the attached property had been 
delivered to J. O. Moseley, under an agreement to keep it, 
and deliver it on demand, or pay all damages. With this 
notice, it was his duty to demand the coach and horses of J. 
O. Moseley, because they might remain in his hands, as in 
custody of the law; in which case, they would be subject to 
the hen. With this, he had done his official duty, and noth- 
ing remained but to make his return, without satisfying the 
execution. In this state of things, the receipt was offered to 
him. J. O. Moseley acknowledged the demand, admitted his 
liability, and promised to pay the amount in a short time. 
The receipt appeared to be valid in law; it had been taken as 
a substitute for the goods; and, for aught that appears, would 
have been available to secure the plaintiff his debt, but for 
the insolvency of the receipter. In the absence of any 
instructions from the plaintiff, and with the advice of, Foster, 
he accepted this receipt. ‘This is not set forth 1n the decla- 
‘ration as a specific misfeasance, by means of which the 
plaintiff lost his debt. But if it were more specially set out, 
we are of opinion that it was not a violation of his official 
duty as an officer, or a misfeasance for which the sheriff is 
responsible. 
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The last ground relied upon by the plaintiff is, that. the 
deputy, Moore, has never returned the execution. This is 
distinctly averred as a default. We are of opinion that the 
facts agreed sustain the allegation. These facts are, that 
‘the said execution has never been returned to the clerk’s 
office in Middlesex; that suid Moore enclosed and mailed it, 
directed either to the said clerk, or to the present plaintiff, 
who was then attorney of said Parker,” the original attaching 
creditor. It is not enough that an officer encloses the execu- 
tion in a letter, directed either to the creditor or to the clerk 
of the court. It is his duty to make such return, and it was 
a default not to make it. Although the plaintiff has shown 
no damage resulting from it, yet he is entitled to recover 
nominal damages. Lajflin v. Willard, 16 Pick. 64. Gfood- 
now v. Willard, 5 Met. 517. 

Judgment for nominal damages. 

R. A. Chapman, for the plaintiff. 

W. G. Bates §& H. Morris, for the defendant. 


Joseru J. West & another vs. Cates Rice, Executur. 


W. recovered judgment against H., for whom B. was bail, for the sum of $822-30, 
ani costs, and, on H.’s avoidance, recovered judgment against B., as bail, for the 
same sum, with interest thereon, and took out execution, on which B. was com- 
mitted to prison: P., the deputy sheriff, who took B. as bail in -W.’s suit against 
H., professing to act by W.’s authority, received $300 of B. by way of compromise, 
and discharged him from prison: W. disavowed P.’s authority, and brought an ac. 
tion against the sheriff for P.’s default in taking insufficient bail, and recovered 
$299°60 damages: Afterwards, W. sued P.’s executor, in an action for money had 
and received, to recover the $300 which P. received of B. Held, that the action 
could not be maintained. 


Assumpsir for money had and received by Israel M. Par- 
sons, the defendant’s testator, to the use of the plaintiffs. 
Trial before Wilde, J. whose report thereof was as follows: 

The plaintiffs gave evidence that on the 9th of April 1840, 
an execution was issued, in their favor, against Delano Bart- 
lett, for $918:09 damages, and $37-97 costs, which was put 


542 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


i. queasy 


West & another v. Rice, Executor. 


into the hands of Israel M. Parsons, the defendant’s testator, 
and then a deputy of the sheriff of Hampden, (the defendant, ' 
for collection; and that said Parsons’s return on said execution 
was thus: ‘‘ Hampden, ss. May 9th 1840. By virtue of this 
execution, I have arrested the within named Delano Bartlett, 
and him committed to our jail in Springfield, and left a true 
copy of this execution with the keeper thereof. 
I. M. Parsons, Deputy Sheriff.” 

The plaintiffs then called said Delano Bartlett as a witness, 
who testified, that on the 17th of August 1840, and while he 
was on the prison limits, he paid to said Parsons the sum of 
three hundred dollars on said execution, for which Parsons 
gave him a receipt, a copy of which is in the margin.* 

It appeared that the judgment against Bartlett, on which 
the aforesaid execution issued, was on a writ of scire facias 
against him as bail of H. W. Hatch; and said Bartlett testi- 
fied, on cross examination, that when he paid the $300 to 
Paisons, Parsons said he had been to New York and seen the 
plaintiffs, and that they had agreed that, if Bartlett would pay 
$500, they would give up the debt. Bartlett further testified 
that he knew that Parsons was liable for taking insufficient 
bail, and that he offered Parsons $250, but finally paid $300, 
and Parsons agreed to pay the remaining $200. 

The defendant then offered in evidence the record of the 
ease of West v. Rice, which is reported in 9 Met. 564, (in 
which the present plaintiffs recovered a judgment for the 
sum of $299-60, against the defendant, in his capacity of 
sheriff, for the default of said Parsons in taking insufficient 
bail in their action against H. W. Hatch and another,) and 


* «Received, Westfield, August 17th 1840, of Delano Bartlett, three hun- 
dred dollars, for which sum it is agreed he shall be discharged from any further 
liability of an execution in favor of West & Oliver vs. said Bartlett, which 
accrued in consequence of being bail for Henry W. Hatch; and it is further 
agreed that, should the debt be hereafter collected of said Hatch, that the 
above amount shall be refunded to said Bartlett, and his proportional share of 
such profits as may arise from the compromise with West & Oliver; and if 
the said Bartlett shall receive his pay from said Hatch, he is to pay me in 
game proportion as I have agreed to pay him. I. M. Parsons.” 
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contended that the recovery there was a bar to this action. 
It appeared from said record, that the judgment recovered by 
the plaintiffs against H. W. Hatch and another, in the action 
in which Bartlett became bail, was for $822-30 damages, and 
$17:81 costs of suit. 

The defendant also called, as a witness, Patrick Boise, Esq. 
who was attorney of the plaintiffs in their original suit against 
Hatch and another, and also in their aforementioned suit 
against the defendant, for the default of Parsons. This wit- 
ness testified, that in 1842 or 1843, Parsons called on him, 
and said he was the agent of the plaintiffs, and had dis 
cretionary power to settle as he saw fit, and proposed to pay 
the witness the $300, which he had received of Bartlett, if the 
witness would give him a discharge; that the witness de- 
clined making the arrangement, and wrote to the plaintiffs, 
who denied that Parsons had any authority from them. 

It appeared that on the trial of the former action against 
the defendant as sheriff, no evidence was offered of the 
$300 paid by Bartlett to Parsons, and that no claim was then 
made by the plaintiffs, on that account. 

The case was taken’ from the jury, under an agreement of 
the parties that the defendant should be defaulted, or the 
plaintiffs become nonsuit, as the whole court should order. 

R. A. Chapman, for the plaintiffs. The former recovery 
(9 Met. 564) was not for the same cause of action, and there- 
fore is not a bar to this suit. Loomis v. Green, 7 Greenl. 
386. Pitcher v. Bailey, 8 East, 171. The full damages for 
taking insufficient bail were not recovered in the former 
action; and for that reason also this action is not barred by 
that recovery. Morris v. Robinson, 3 Barn. & Cres. 206, 
per Holroyd, J. See also Bonafous v. Walker, 2'T. R. 182, 
per Buller, J. 

W. G. Bates, for the defendant. The plaintifis have 
already recovered all that a jury found they had lost by reason 
of Parsons’s taking insufficient bail; to wit, the sum which 
the plaintiffs would have obtained, if sufficient bail had been 
taken. West v. Rice, 9 Met. 564. They are, therefore, not 
entitled to recover any thing further. 
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Besides ; as the plaintiffs disavowed Parsons’s authority to 
compromise their claim, and sued the sheriff for Parsons’s 
default, and recovered damages, they cannot now resort to 
Parsons as their agent, and call on his executor for the 
money, as received for them. 

Suaw, C. J. Formerly an action was brought by the 
same plaintiffs against the same defendant, in his capacity as 
sheriff of Hampden, for the default of his deputy, Israel M. 
Parsons, in taking insufficient bail. West v. Rice, 9 Met. 
564. Now the action is brought against him, as the executor 
of the last will of said Parsons, in assumpsit, to recover a 
sum of money received by said Parsons, under the circum- 
stances stated in the report. 

After Parsons, the deputy sheriff, had committed Bartlett to 
jail on execution, he was functus officio, and had no authority 
to receive any money from Bartlett ; and especially he had 
no authority to compromise, and receive part of the debt, in 
satisfaction of the whole. But he professed to act for the 
creditors, and to receive of Bartlett the three hundred dollars, 
in full satisfaction of the judgment against him as bail of 
Hatch, which was for the whole amount of the debt due from 
Hatch to the plaintiffs. Had the plaintiffs elected to affirm 
his agency, and ratify this act of compromise, made by him 
on their behalf, he would have been estopped to deny that 
he received the money for their use, and this action for money 
had and received could be well maintained. But if they had 
ratified his authority in part, they must have ratified it in 
whole, and the act of compromise would be their act. After 
such a compromise, having a judgment for their whole debt 
against the bail, and having voluntarily discharged it, they 
could not be permitted to turn round and proceed against the 
same officer, or his principal, for his default, by averring that 
such bail was insufficient. . 

But the plaintiffs not only denied, through their counsel, 
Mr. Boise, that Parsons was authorized to make such com- 
promise, and refused to accept the money; but they also 
brought an action against the sheriff for the default of Parsons 
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in taking insufficient bail; which was a direct disaffirmance 
of his authority so to compromise with the bail. 

We are therefore of opinion that the recovery against the 
sheriff, in the former suit, is a bar to this suit, not on the 
principle of res judicata, but as an election of one of two 
repugnant and inconsistent remedies. ‘The plaintiffs had an 
election to affirm the compromise and accept the money, 
which would have been-a waiver of the right to sue the 
sheriff in tort; or to disaffirm the agency of the deputy, and 
thus proceed in tort, on the ground that the money was not 
taken by their consent or for their use. The adoption of the 
one remedy was a relinquishment of the other. 

Plaintiffs nonsutt. 


Betsey Hawcuet vs. Sipney Brirece. 


In an action by the payee against a surety on a promissory note payable in five 
months, at which time the principal was able to pay it, but had become insolvent 
before the action was commenced, the defendant cannot give in evidence the 
plaintiff’s admission that the defeudant refused to sign the note, unless the plain- . 
tiff would agree that he should not be held if the plaintiff should not sue the 
note as soon as it was payable, and that the plaintiff agreed to sue it at that time. 


AssuUMPSIT On a promissory note, in these terms: ‘‘ Suffield, 
May 8 1844. Five months from date, I, Normand Stiles, as 
principal, and Sidney Birge, surety, we promise to pay Betsey 
Hanchet, or order, ninety dollars, with interest. 

Normand Stiles, 
Sidney Birge.” 

At the trial before Dewey, J. it was admitted by the yf. a.v- 
tiff, that at the maturity of the note, the said Stiles, the prin- 
cipal promisor, was able to pay the note, and that he afterwards 
became insolvent. 

The defendant offered the deposition of Lovatus EF’. Noble 
in which he deposed, that he, about the time when the prop- 
erty of Stiles, the principal promisor, was assigned under ‘he 
inselvent law, went with the defendant to call on the plaintiff 
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and the defendant asked her if she had collected the note he 
signed with Stiles, and she replied, that Stiles had not been 
down to pay it: That the defendant then told her she had 
forfeited her word, and said to her, ‘‘ you know I refused to 
sign the note unless you would agree to sue it the day it 
became due.” She replied, “I know I did say so; but about 
that time my father was sick, and I could not attend to it. 
] went to Mr. Bissel, and asked advice; and he told me he did 
not see but Stiles was in as good a situation to pay his debts 
as any other man in Southwick, and he did not see why I 
need be worried or troubled.” , 

The deponent further stated, that on the next day after the 
aforesaid conversation between the parties, he and the de- 
fendant called on the plaintiff again, and the defendant said 
to her, ‘‘ you know I refused to sign this note, and would not 
sign it, unless you would agree that I should not be holden 
unless you sued it immediately after it became due.” She 
replied, ‘‘ yes, I know I did agree to sue it.” He said to her, 
- “you know the conditions that I signed it under. Now 
would it be right, if Stiles could not pay you, to exact pay 
from me?” She said, ‘‘ no, it would not be right that you 
should pay it:’’ That the defendant then told the plaintiff 
that Stiles had failed, and that he (the defendant) did not 
know whether he could pay any thing, or not: That the 
plaintiff appeared to be astonished, and said she had been to 
Mr. Bissel and others, and they said Stiles was good, as far as 
they knew: That the plaintiff said she knew that if she did 
not sue the note immediately after it became due, the defend- 
ant would not be holden. 

The judge “held the testimony incompetent and insuffi- 
cient to maintain the defence,’ and a verdict was returned 
for the plaintiff, subject to the decision of the whole court. 

W. G. Bates, for the defendant. If the plaintiff told the 
defendant that she should not call on him, and he therefoue 
forbore to secure himself, then she has no cause of action. 
Equity would restrain her from collecting the note of the 
defendant, not on the ground of parol evidence, but on the — 
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ground of fraud. Baker v. Briggs, 8 Pick. 129. Carpenter 
v. King, 9 Met. 511, 517. The People v. Jansen, 7 Johus. 
337. Harris v. Brooks, 21 Pick. 195. Dewey v. Field, 
4 Met. 381. Hogaboom v. Herrick, 4 Verm. 131. Union 
Bank vy. Geary, 5 Pet. 99. 2U.S. Digest, Evidence, 2132, 
2145, 2339, 2340, 2350. 1 Greenl. on Ev. $304. 3 Phil. 
Iv. (4th Amer. ed.) 1473. Atkins v. Chilson, 11 Met. 112. 

In Hunt v. Adams, 7 Mass. 518, nothing was said by the 
parties, after the surety signed the note. This circumstance 
distinguishes that case from the one at bar. 

Boies, for the plaintiff. The deposition does not show 
that the plaintiff gave, or agreed to give, a discharge to the 
surety, nor that she made any new promise. It merely 
shows that she stated what the parol agreement or statement 
originally was. ‘The case stands, therefore, on the settled 
rule of evidence, and is not within any of the cases cited, in 
which a surety has been relieved on the ground of legal fraud. 
1 Greenl. on Ev. $ 281. St. Louis Perpetual Ins. Co. v. 
Homer, 9 Met. 39. Hunt v. Adams, 7 Mass. 518. Bellows , 
v. Lovell, and Trustees, §c. v. Stetson, 5 Pick. 307, 506. 
Spring v. Lovett, 11 Pick. 417. Hoare v. Graham, 
3 Campb. 57. Townsend v. Riddle, 2 N. Hamp. 448. 
Nichols v. Parsons, 6 N. Hamp. 30. Moseley v. Hanford, 
10 Barn. & Cres. 729. 

Dewey, J. As evidence offered to vary or control the 
written promise made by the defendant, which is now sought 
to be enforced in this action, the deposition of Lovatus F. 
Noble is incompetent. It would be in direct violation of the 
rules of evidence, which are now well settled, and familiar to 
_usall. Stackpole v. Arnold, 11 Mass. 32. Hunt v. Adams, 
7 Mass. 518. T'rustees, Sc. v. Stetson, 5 Pick. 506. Spring 
v. Lovett, 11 Pick. 417. Wakefield v. Stedman, 12 Pick. 
562. St. Louis Perpetual Ins. Co. v Homer, 9 Met. 39. 
Adams v. Wilson, (ante, 138.) 

The defendant’s counsel, aware of the objection to the 
evidence, if offered to control or qualify the written promise, 
insists that it may avail the defendant, as evidence of 
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declarations of the plaintiff, acted upon by the defendant, and 
by means of which he has been misled; and that, relying upon 
the oral promise of the plaintiff, he forbore to take the same 
prompt measures to have the payment of the note enforced 
against the principal, which he otherwise might have done. 
There is an apparent equity in this line of defence, which, if 
it could be sustained without overthrowing the salutary rule, 
that the written contract cannot be controlled by oral evi- 
dence of conditions and stipulations of defeasance of the 
promise, or discharge of the same, not contained in the writ- 
ten agreement, would entitle it to a favorable consideration. 
But the evidence here offered is directly in conflict with 
the absolute, unqualified promise of the defendant, at all 
events, to pay the plaintiff the sum of ninety dollars, in five 
months from the date of the instrument. The defendant 
proposes to show, by oral evidence, that at the time when 
the agreement was made and the written promise was signed 
by him, there was a condition annexed to the same. But 
if such condition was a part of the agreement then made, it 
might and ought to have been inserted in the written agree- 
ment. No reason exists why it should not be, and the policy 
of the law and the rules of law alike require it. 

The cases of stipulations made by parties, after the giving 
of the note or contract of the party, calculated to mislead a 
surety in reference to a liability already assumed, and which 
have been held to discharge the surety, were not open to the 
objection that exists in the present case. To allow this 
defence to avail, upon the ground we are now considering, 
would be virtually to abrogate the rule that the written con- 


tract is to be taken to be the whole extent of the engagement . 


of the parties, and that all the stipulations then existing in 
relation to such agreement are inserted therein. 

It does not add to the strength of the defence, or vary the 
rule of law, that the proposed evidence is that of the admis- 
sions or declarations of the plaintiff. They are only admissions 
of an oral contract made at the time of the execution of the 
written contract ; and if competent evidence, and the witness 
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deposing thereto is fully credited by the jury, the testimony 
will establish nothing more than a verbal agreement made 
concurrently with the written contract, ingrafting upon it a 
new stipulation, materially changing the nature of the promise. 
The court are of opinion that the evidence was incompe- 
tent, and therefore properly excluded. 
Judgment on the verdict for the plaintiff 


Ricuarp Couuins vs. Georce W. Denison. 


In an action for deceit in the sale of a horse, when proof is given that the defendant 
knowingly made false representations to the plaintiff, concerning the horse, at 
the time of the sale, and that the plaintiff was induced, by those representations, 
to buy the horse, and, confiding in them, did buy him, the jury are authorized 
and required to find that the defendant made the representations with the intent 
thereby to induce the plaintiff to buy the horse; and the plaintiff cannot legally 
be required to give any further proof of such intent of the defendant. 


T'HIs was an action upon the case, to recover damages for 
a deceit in the sale of a horse. 

At the trial in the court of common pleas, before Wells, 
C. J. the plaintiff introduced evidence tending to show that, 
at the time of the sale of the horse to the plaintiff, the 
_ defendant made certain representations concerning the horse, 
and that those representations were false. 

The judge ruled, and instructed the jury, that “although 
the representations, made by the defendant to the plaintiff, 
were false, and known by the defendant to be false at the 
time of making them, and although the plaintiff was thereby 
induced to purchase, and, confiding in such representations, 
did purchase said horse, yet the defendant was not liable in 
this action, unless the plaintiff further proved, that the de- 
fendant made those representations with the intent of thereby 
inducing the plaintiff to make the trade.” 

A verdict was found for the defendant, and the plaintiff 
alleged exceptions to the judge’s instructions. 

W. G. Bates §& Walker, for the plaintiff. 
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R. A. Chapman §& J. Wells, for the defendant, argued 
that the defendant’s intent to defraud the plaintiff must be 
proved; and that mere proof of false representations, by 
which the plaintiff was induced to purchase the horse, and 
was defrauded, was not suflicient. ‘To this point they + ited 
2 Steph. N. P. 1286. Allen v. Addington, 7 Wend. 10, and 
11 Wend. 374. Fleming v. Slocum, 18 Johns. 403. Tryon 
v. Whitmarsh, 1 Met. 1. Benton v. Pratt, 2 Wend. 385. 
Eyre v. Dunsford, 1 East, 318. Emerson v. Brigham, 
10 Mass. 197. 

Dewey, J. The ruling of the presiding judge, without 
further explanatory remarks, was such as might well have 
misled the jury. In stating that the defendant was not liable, 
although he made the alleged misrepresentations, under the 
circumstances supposed, “unless the plaintiff further proved 
that the defendant made those representations with the intent 
of thereby inducing the plaintiff to make the trade,” the 
jury would naturally understand that some independent and 
distinct evidence upon that point was required. But, in the 
opinion of the court, the other facts proposed to be shown, 
and which, in the ruling of the judge, were in fact assumed 
to exist, would fully authorize and require the jury to find 
the intent of the defendant to have been to induce the plain- 
tiff to make the contract alleged. No “further” proof was 
required; that is, no independent evidence, distinct in its 
character from that offered to establish the other facts, which 
are assumed to be established by the proof produced. The 
representations being of the character supposed, and being 
voluntarily made by him who had the property for sale, and 
at the time when the parties were in treaty upon the subject, 
and the plaintiff having been actually induced, by reason of 
such faise representations, to make the purchase, the jury, 
without further proof, might properly have found that the 
defendant made the representations with the intent to induce 
the plaintiff to make the contract for the purchase of the 
horse. Upon this ground a new trial is ordered. 
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DaniteL Turrie vs. Henry Turtte. 


In 1814, A. made a note to B., his brother, promising to pay him $100, ‘‘as a legacy, 
to be paid at the decease of T.,” the father of A. and B., who died in 1820: From 
1802 till 1845, B. was out of the Commonwealth, and his place of residence was 
unknown to his friends: The note was put into the hands of a third person, who 
kept it till 1845, when B. returned, and was then first informed, by A., of the 
existence of the note: Between July ané December 1845, A. paid to B., on the 
note, different sums, amounting, in the whole, to $100, which were intended to 
be in full, and were accepted by B. in discharge of all claim by reason of the note: 
Before the last payment was made, B. had claimed interest, and had left the 
demand with an attorney for collection; but A. had refused to pay interest: B. 
afterwards brought an action against A. to recover interest from the time of T.’s 
death, when the note was payable. Held, that the acceptance of the principal sum 
by B., in discharge of the note, was a compromise of a doubtful claim, made on 
sufficient consideration, and was binding on B.; and that the action could not be 
maintained. ° 


Assumpsir on this promissory note: ‘“ West Springfield, 
April 20 1814. For value received, I promise to pay Daniel 
Tuttle one hundred dollars, as a legacy, to be paid at the 
decease of my honored father, Titus Tuttle. 

Henry ‘Tuttle. 

Test. Luke Parsons.” 

The defendant filed, with his plea of non assumpsit, a 
specification of payment and discharge, in defence. 

At the trial in the court of common pleas, before Wells, 
C. J. the defendant, having possession of the note declared 
on, produced it, pursuant to notice given him, by the plaintiff, 
so to do. And there was evidence that the defendant ob- 
tained possession of the note before the payments, herein- 
after stated, were made. 

It was shown, in evidence, that the parties to the action 
were sons of Titus Tuttle, of West Springfield, who died in 
the year 182V: That the plaintiff left his father’s house in 
1802, and did not return until the summer of 1845, and that 
he had, during most of that time, and for thirty years past, 
lived in Canada; but there was no evidence to show at ‘vhat 
place he had resided, or that his friends had any knowledge 
of his residence: That when said note was made, it was 
deposited in the hands of Luke Parsons, the attesting witness 
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thereto, and that it remained in possession of his family 
until August 1845, when the defendant obtained it, at the 
request of the plaintiff; but there was no evidence that the 
plaintiff ever knew of its existence, until the defendant 
informed him thereof, on his return from Canada, or that the 
defendant or said Parsons ever took any measures to give him 
notice of its existence, or that any effort to give him such 
notice would have been successful. 

The defendant gave evidence of payments made by him, 
on the note, at different times, beginning in August 1845, and 
ending in November 1845, and amounting in the whole to 
one hundred dollars, the principal sum for which the note was 
given; and he also offered evidence that these payments 
were intended to be in full, and were accepted by the plain- 
tiff in discharge of all claim by reason of the note; that the 
plaintiff, before the last payment was made, had claimed in- 
terest, and had left the demand with an attorney, for collec- 
tion, and that the defendant refused to pay interest. 

There was no evidence that the defendant ever objected to 
making payment of the principal of the note; and he gave 
evidence that he, from the time when the plaintiff first had 
knowledge of the existence of the note, had always been 
able to pay the principal, and had urged the acceptance of it 
faster than the plaintiff was willing to receive it; and that 
the settlement was made with full knowledge of all the facts. 

The judge ruled that, “by the terms of the note, interest 
was due upon it from the time of the death of Titus Tuttle, 
in 1820, and that an acceptance of the principal sum, as 
above, though intended and agreed to, be in full discharge of 
all claim upon it, would not constitute a defence to this 
action.” 

The jury returned a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the judge’s ruling. | 

R. A. Chapman, for the defendant. The note is not, in 
terms, on interest. It was not a contract, until the defendant 
informed the plaintiff of its existence, and the plaintiff 
assented to it; and from that time the defendant was ready 
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and desirous to pay it. Besides; after payment of the prin- 
cipal, an action will not lie for the interest. Stevens v. Bar- 
ringer, 13 Wend. 639. See also Du Belloiz v. Lord Water- 
park, 1 Dowl. & Ryl. 16. M’Call v. Turner, 1 Call, (2d 
ed.) 115. Dodge v. Perkins, 9 Pick. 368. Oriental Bank 
v. Tremont Ins. Co. 4 Met. 1. Chit. on Bills, (10th Amer 
ed.) 679. 

The putting of the note, by the defendant, into the plain- 
tiff’s hands, was the same as putting money into his hands ; 
and no interest can be recovered in such case, until after a 
demand. See 2 Kent Com. (3d ed.) 437. Grover v. Grover, 
24 Pick. 261. 

It was, to say the least,a matter of doubt whether the 
defendant was liable for interest, and the adjustment of a 
doubtful claim is a good consideration for a promise or for a 
discharge. Barlow v. Ocean Ins. Co. 4 Met. 270. 

J. Wells, for the plaintiff. ‘The defendant obtained the 
note from Parsons for the plaintiff; and retained it for the 
plaintiff. It became a contract, on delivery to Parsons; as 
every party is presumed to accept what is for his benefit. An 
express promise to pay interest is not necessary, in order to 
make interest recoverable. See Calton v. Bragg, 15 East, 
226. Meech v. Smith, 7 Wed. 315. Reab v. M’ Alister, 
- 8 Wend. 109. Interest is due on promissory notes; Chit. 
Con. (5 Amer. ed.) 644; and the instrument in suit is a 
promissory note. Story on Notes, $$ 27, 40. Bayley on 
Bills, (Ist Amer. ed.) 14. 

Interest is due, in this case, from the time of Titus Tuttle’s 
death, when the note was payable by its terms. Hellier v. 
Franklin, and Kennerly v. Nash, 1 Stark. R. 291, 452. 
Van Giesen v. Van Houten, 2 South. 822% Powell v. Guy, 
3 Dev. & Bat. 70. Adams v. Cordis, 8 Pick. 260. Miller 
v. Lord, 11 Pick. 11. Barnard v. Bartholomew, 22 Pick. 
291. 2 Stephen’s Com. 148. 

Payment of part, in satisfaction of the whole, is not a 
discharge. Brooks v. White, 2 Met. 283, and cases there 
cited, 1 Leigh’s Nisi Prius, 133. 
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There has been no laches, on the part of the plaintiff, 
which legally impairs his claim to interest. See Winsor v. 
Savage, 9 Met. 346. If there has been any laches in this 
ease, it has been on the part of the defendant, who should 
have looked up his creditor. 

Legacies bear interest, although payment is impossiDle. 
2 Dane Ab. 216. 2 Williams on Executors, (Ist ed.) 876 
& seg. 2 Bl.Com. 513,514. And a note given for a legacy, 
as this was, is subject to all the incidents of a legacy. 

The payment of the principal does not bar an action for 
the interest. Higgins v. Sargent, 2 Barn. & Cres. 352, per 
Holroyd, J. The People v. County of New York, 5 Cow. 
331. Fishburne v. Sanders, 1 Nott & M’Cord, 242. Fake 
v. Eddy, 15 Wend. 76. 

Dewey, J. In the opinion of the court, the acceptance 
by the plaintiff of the principal sum due on the note, with the 
understanding that the same was to be in full discharge of all 
claim on his part upon it, would constitute a good defence to 
this action. Without impugning the general principle, that 
upon an express agreement to pay a specific sum of money, a 
subsequent agreement by the promisee, without any new 
consideration, to receive a less sum, in money, in discharge of 
such promise, would constitute no legal defence in a suit for 
the balance unpaid ; and without entering into the considera- 
tion of the somewhat difficult question, whether, under the 
circumstances of the present case, the plaintiff could, if the 
principal had been unpaid, in an action at law for the recovery 
of the principal of the note, have recovered interest from the 
time the note became payable ; the court are clearly of opin- 
ion that the facts of the present case, as admitted, or offered 
to be proved, would present a proper case for litigation, and a 
question of so much doubt and uncertainty as to the issue, 
that the promisee of the note might well deem it for his 
-. pecuniary interest to accept the payment of the principal sum 
in full discharge of the note, rather than to incur the expense 
of litigation. Such agreement to accept the principal, if 
made under circumstances like the present, and an actual 
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acceptance of the same in pursuance thereof, would constitute 
a good defence to the present action. 
New trial in this court. 


ABNER Post vs. THe Hampsuire Muruat Fire Insurance 
ComPANY. 


A mutual fire insurance company, which was authorized, by its charter, to insure 
buildings and household furniture to an amount not exceeding three fourths of 
the value thereof, adopted rules, which allowed the assured to appraise the prop- 
erty insured, or procure it to be done; but that, in either case, the company 
should not be precluded from having a fair estimate made of the property, in case 
of loss: The company issued a policy, in which they caused W. to be insured, 
under the restrictions and limitations expressed in their rules, the sum of $1200, 
viz. on his dwelling-house $750, on his barn $200, and on his furniture in the 
house $500, ‘‘ being not more than three fourths of the value of the buildings” 
insured: The house was valued, in the policy, at $750, but there was no valuation 
of the furniture: The house and furniture were destroyed by fire, and in an action 
on the policy, the jury found the value of the house to be $600, and of the furni- 
ture $400; and it was admitted that the actual loss on each subject was more 
than three fourths of the value so found. Held, that the assured was entitled to 
recover only three fourths of those sums, amounting to $750. 


Tis was an action on a policy of insurance, dated June 
Ist 1838, whereby the defendants caused Seth Williams, his 
heirs, executors, administrators and assigns, to be insured, 
for the term of seven years, against loss or damage by fire, 
“under the conditions and limitations expressed in the 
tules” of said company, the sum of $1200, viz. on his dwell- 
ing-horse, occupied by himself, $500; on his barn, on same 
premises, $200; and on his furniture, within said house, 
$500 ; “being not more than three fourths of the value of 
the buildings described in the application of the said assured.” 
The declaration alleged an assignment of said policy, with 
the defendants’ consent, to the plaintiff, and that, on the 5th 
of August 1844, said dwelling-house and furniture were 
consumed by fire, of which the plaintiff gave the defend- 
ants due notice on the 10th of said August, and then 
demanded payment of the said sum of $1200, or the amount 
of the loss sustained by him by said fire, according to the 
terms of said policy. 
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One of the rules and articles of the said company, (the 
defendants, ) was this: “ Persons requesting insurance may ap- 
praise the buildings themselves, or may procure it to be done; 
but, in either case, the company shall not be precluded from 
having a fair estimate made of the property, in case of loss.” 

At the trial, the jury found that the value of the house and 
furniture, that were destroyed by fire, were as follows; of the 
house, $600, and of the furniture, $400; and they returned 
a verdict for the plaintiff for $1000. The defendants there- 
upon contended that the plaintiff could recover only three 
fourths of the value, as found by the jury, to wit, $750; and 
the case was reserved for the consideration of the whole court, 
under an agreement of the parties, that the verdict might, 
if necessary, be amended, so as to give to the plaintiff the 
sum to which he was legally entitled. 

It was admitted by the defendants that the plaintiff’s loss 
on the house, and also on furniture, by the fire, was more than 
three fourths of the value thereof, as found by the jury. 

R. A. Chapman, for the defendants. 

W. G. Bates, for the plaintiff. 

Suaw, C. J. The only question is, for what sum, accord- 
ing to the finding of the jury, judgment shall be entered. 

In cases of fire insurance, the assured is entitled to the 
amount of the real loss sustained by him, if it be within the 
amount insured, without regard to the distinction between 
a total and a partial loss, as in cases of marine insurance. , 
Liscom v. Boston Mutual Fire Ins. Co. 9 Met. 205. In the 
present case, the insurance was $500 on the house, which 
was valued at $750, and $500 on furniture, which was not 
valued. By the charter of the defendants, (Sz. 1829, c. 72,) 
they cannot insure to an amount excceding three fourths of 
the value of the property insured ; and they, in the rules and 
regulations adopted by them, reserved a right to have a 
valuation made anew, in case of loss, without regard to the 
valuation in the policy. The jury have found the value 
of the house to be $600, and of the furniture $400; and it 
is conceded by the defendants, that the actual loss, on each 
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subject, exceeded the amount insured. We are of opinion, 
therefore, that the plaintiff is entitled to recover three fourths 
of these two sums, to wit, $450 on the house, and $300 on 
the furniture, with interest ; and the verdict is to be amended, 
and judgment to be entered, accordingly. 


SarauH Bursank vs. Heman Day & others. 


The demand of dower which a woman is required, by the Rev. Sts. ec. 102, § 2, to 
make of the person who is seized of the freehold, before commencing her action 
therefor, is a personal demand ; and when there is more than one person seized 
of the freehold, a personal demand must be made on each of them. 

A widow wrote and signed a demand on three tenants of the freehold to set out her 
dower in her husband’s estate, and a deputy sheriff gave an attested copy of the 
demand into the hands of one of the tenants, and left an attested copy thereof 
at the dwelling-house of each of the other tenants; and the widow, more than 
one month afterwards, brought an action of dower against the tenants. Held, 
that the action could not be maintained, for want of a legal demand. 


Tunis was a writ of dower, in which the demandant 
claimed, as widow of Arthur Burbank, her dower in land of 
which he was seized during her coverture. 

At the trial before Dewey, J. the demandant, to prove a 
demand on the tenants, produced the following paper, signed 
by her: “'T’o Messrs. Heman, Rodney and Henry Day. I 
hereby demand of you to set out and assign to me my dower 
as widow of Arthur Burbank, late of West Springfield, in the 
county of Hampden, deceased, in the following described 
tracts of real estate in Feeding Hills Parish, in said West 
Springfield.” (Describing several tracts of laid by metes 
and bounds. ) Sarah Burbank. 

March 4 1847.” 

On the back of said paper was a writing in these words: 
“Springfield, March 4 1847. I have served the within, on 
the within named Heman, Rodney and Henry Day, by giving 
in hand to Henry Day a true and attested copy of the with- 
in notice and demand, and by leaving a true and attested 
copy of the within notice and demand at each of the 
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dwelling-houses of the said Heman Day and Rodney Day, 
in West Springfield.” 

The demandant then called, as a witness, Joseph W. 
Gorham, a deputy sheriff, who testified that said paper was put 
into his hands by the demandant’s attorney, with directions to 
make service of it by copy; that he served it in the manner 
stated in the memorandum upon the back thereof; that he 
kept the original, and returned it to said attorney ; and that 
he had no other instructions or authority. 

A verdict was taken for the demandant, subject to ne 
decision of the whole court. 

R. A. Chapman & Ashmun, for the tenants. 

W. G. Bates, for the demandant. 

Wipe, J. The only question raised by the report of this 
case is, whether the demand of dower, made on the tenants, 
is conformable to the Rev. Sts. c. 102, § 2; and we are of 
opinion that it is not. The provision of that section is, that 
‘‘she shall demand her dower of the person who is seized of 
the freehold at the time of making the demand, and shall not 
commence her action therefor before the expiration of one 
month, nor after the expiration of one year from sweh 
demand.” ‘This requires a personal demand of the party who 
is seized of the freehold; and it follows conclusively, that if 
more than one person is thus seized, a personal demand must 
be made on each. At least, such must be the construction, 
unless the tenant of the freehold should not be within the 
Commonwealth, so that personal service could not be made. 
Whether, in such case, a notice to the subtenant of the 
tenant of the freehold would be sufficient, or whether any or 
what other notice would be required, are questions not raised 
in the present case. 

By the return of the officer, it appears that no_ personal 
demand of dower was made of two of the tenants, but that 
the only demand made was by his leaving an attested copy 
of the demand at each of their dwelling-houses; which is 
not such a demand as the statute requires. 

Verdict set aside 
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Epwin L. Turrer vs. Bensamin F’. Capwe.u. 


An infant is not liable for the expense of repairing his dwelling-house, on a contract 
made by him therefor, although such repairs were necessary for the prevention of 
immediate and serious injury to the house. 


TuIs was an action of assumpsit, on the general counts, 
and was commenced on the 25th of August 1845. The 
plaintiff filed the following, as a bill of particulars: ‘ Plain- 
tiff claims of defendant payment for labor done and materials 
furnished in rebuilding and repairing house in 1845. $300.” 
The defendant filed, with a plea of the general issue, a spe- 
cification of defence, stating that he was an infant, and that 
the plaintiff had recovered judgment, for the same claim, of 
Mary Cadwell, the defendant’s mother. A trial was had in 
the court of common pleas, before Ward, J. who made the 7 
following report thereof: 

“Tt appeared in evidence, that the defendant’s father, Ste- 
phen Cadwell, died in August 1844, and left a will which 
was duly proved in 1845, by which he bequeathed to the said 
Mary Cadwell, his wife, the use of one undivided third part 
of his real estate for life, and the residue thereof to the 
defendant ; that after the decease of said Stephen, his widow 
occupied and had the care and charge of the mansion house, 
and furnished a home there for one of her daughters and 
several young granddaughters, and had also the management 
of the farm; that the defendant usually lived abroad, but 
sometimes returned home; and that he worked on the farm 
during the haying season ; that the house was old, and needed 
shingling and clapboarding ; but there was no evidence that 
it leaked, or that it would have suffered materially if no 
repairs had been made till 1846. Some of the plaintiff’s 
witnesses testified that it was in as good repair as many 
dwelling-houses occupied by respectable families in the vicin- 
ity, and that, in their opinion, the repairs might have been 
safely delayed for a year; that the house consisted of a main 
building, one and a half stories high, containing two rooms on 
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the first floor, and a rear part, of one story, containing a 
kitchen, buttery and bedroom ; and that the front and rear 
part had each a chiminey, and that the principal sa its did 
did not draw smoke well. 

“The plaintiff did not prove any express contract with 
any one for making the repairs charged in his bill; but he 
proved that Mrs. Cadwell, the defendant’s mother, employed 
other carpenters, with whom the plaintiff had no connexion, 
and over whom he had no control, to take the back part of 
the house entirely away, and erect in its stead a new frame 
somewhat larger than the old one, and also to take off the 
roof of the main house, and to cut away a portion of the 
rear of the main building, and add to the frame another half 
story, so as to make the front building two stories in height - 
that after the back building and the roof had been taken 
away, and during the time when they were raising the new 
frame, the plaintiff and his workmen were hired, began to 
work, and were then preparing stuff for a new covering ; and 
that, when the frame was prepared for him, he began to put 
on the covering; that he clapboarded and shingled the house, 
made some new doors.and window frames and sashes, laid 
some floors, and furnished the brick and lime for rebuilding 
the chimneys ; and that the value of his work and materials 
was three hundred dollars. 

“'T'o prove that the repairs were made for the defendant, 
the plaintiff gave evidence that the defendant was repeatedly 
at home, while the work was going on, and that, on one 
occasion, he wished to borrow money, saying that he had some 
to pay to the plaintiff; but the plaintiff’s witnesses also tes- 
tified, that the defendant’s mother had the principal direction 
of the repairs, and lived in the house while the same were 
going on. 

“The defendant gave evidence that he was twenty one 
- years old on the 7th of January 1846; that the plaintiff, on 
the 8th of August 1845, sued the said Mary Cadwell, in the 
court of common pleas, for the said work and materials, and 
at February term, in 1846, recovered judgment against her for 
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$240 and costs, and had taken out execution thereon; but 
that said execution was not satisfied. 

“The defendant’s counsel requested the court to instruct 
tie jury, that if they believed the defendant to be a minor 
when said work was done and said materials found, he was 
not liable to pay for them; but the court declined to give this 
instruction, and charged the jury, that if the mother alone 
made tke contract, the son was not lable; that if the son 
employed the plaintiff alone, or jointly with the mother, he 
was not liable, 1f he was then a minor, unless the work and 
materials furnished by the plaintiff were actually necessary 
to prevent immed.ate serious injury or destruction of the 
property ; that if the repairs and work done by the plaintiff 
could have been postponed until the next year, or until the de- 
fendant’s majority, they were not necessaries, and the defend- 
ant was not liable; that in passing upon this point, the jury 
might look to the actual condition in which the property was, 
at the time when the plaintiff was first employed, and began 
to work; that if, at this point of time, the roof had been 
stripped off, the chimneys taken down, and the frame exposed, 
by other workmen not connected with the plaintiff, and over 
whom the plaintiff had no control, so as to expose the prop- 
erty to immediate and irremediable injury, then so much of 
the plaintiff’s work and materials as was requisite to prevent 
this, were necessaries, and if the defendant contracted for 
them, he was lable. 

“The jury found a verdict for the plaintiff for $300. 
Upon being inquired of by the court, they stated that they 
had found the defendant to be a minor when the work was 
done, and that the whole of the plaintiff’s work and materi- 
als were necessary. ‘The defendant excepted to the ruling 
of the court.” 

R. A. Chapman, for the defendant. The defence of mi- 
nority should prevail; as an infant is not liable for such a 
charge as this, as for necessaries. T%rrell’s case, 2 Rol. Rep. 
271. Anon. 3 Salk. 196. 3 Steph. N. P. 2058. Bingham 
on Infancy, 110. Co. Lit. 172 a. See also Brooke v. Gally, 
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2 Atk. 34. Trueman v. Hurst, 1'T. R. 40. Vent v. Osgood, 
19 Pick. 572. Baker v. Lovett, 6 Mass. 78. Hussey v. 
Jewett, 9 Mass. 100. Moses v. Stevens, 2 Pick. 332. 

The former recovery against the mother is a bar to this 
action. Gibbs v. Bryant, 1 Pick. 118. Ward v. Johnson, 
13 Mass. 148. Robertson v. Smith, 18 Johns. 459. 

H.. Morris, for the plaintiff. Minority is no defence in this 
case ; the work and materials, furnished by the plaintiff, being 
necessaries for which a minor is liable. Bul. N. P. 154, 155. 
2 Greenl. on Ev. $ 365. Evelyn v. Chichester, 3 Bur. 1717. 
Kirton v. Eliott, 2 Bulst. 69. The King v. Inhabitants of 
Hindringham, 6 'T. R. 558. The King v. Inhabitants of 
Great Wigston, 3 Barn. & Cres. 484. Wood v. Fenwick, 
10 Mees. & Welsb. 195. Maddon v. White, 2 'T. R. 159. 
Chit. Con. (6th Amer. ed.) 148. 2 Kent Com. (3d ed.) 239, 
240. United States v. Bainbridge, 1 Mason, 82. 

Dewey, J. An infant may make a valid contract for neces- 
saries ; and the matter of doubt in the present case is, what 
expenditures are embraced in the term ‘necessaries.’ In Co. 
Lit. 172 a, it is said, “an infant-may bind himself to pay for 
his necessary meat, drink, apparel, necessary physic, and such 
other necessaries, and likewise for his good teaching or in- 
struction, whereby he may profit himself afterwards.””? The 
term ‘necessaries,’ it is well settled, also embraces necessary 
articles for the support of his wife and children, if he has such to 
maintain. ‘The wants to be supplied are, however, personal ; 
either those for the body, as food, clothing, lodging, and the 
like ; or those necessary for the proper cultivation of the mind, 
as instruction suitable and requisite to the useful development 
of the intellectual powers, and qualifying the individual to 
engage in business when he shall arrive at the age of man- 
hood. 7 
It has sometimes been contended that it was enough to 
charge the party, though a minor, that the contract was one 
plainly beneficial to him in a pecuniary point of view. That 
proposition is by no means true, if, by it, it be intended to 
sanction an inquiry, in each particular case, whether the 
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expenditure, or articles contracted for, were beneficial to the 
pecuniary interests of the minor. The expenditures are to be 
limited to cases where, from their very nature, expenditures for 
such purposes would be beneficial ; or, in other words, they 
must belong to a class of expenditures which are in law 
termed beneficial to the infant. What subjects of expendi- 
ture are included in this class is a matter of law, to be decided 
by the court. The further inquiry may often arise, whether 
expenditures, though embraced in this class, were necessary 
and proper, in the particular case ; and this may present : 
question of fact. It is therefore a preliminary question to be 
settled, whether the alleged liability arises from expenditures 
for what the law deems ‘ necessaries,’ and unless that be shown, 
it is not competent to introduce evidence to show that, in a 
pecuniary point of view, the expenditure was beneficial to 
the minor, as that is irrelevant. 

No authority has been found which, in our opinion, sus- 
tains the position that a minor is liable for expenditures upon 
his real estate, of the character and under the circumstances 
here stated. No necessity can exist for such expenditures, 
solely upon the credit of the minor. The fact that he has 
real estate which may require supervision, and may need 
repairs, furnishes the proper occasion for the appointment of a 
guardian, through whose agency such repairs can be made, 
and, as the law assumes, more judiciously made, than through 
the agency of the minor. An infant is not liable for 
goods bought to furnish his shop and to enable him usefully 
to continue trade, although he keeps a public shop. Whit- 
tingham v. Hill, Cro. Jac. 494. Whywall v. Champion, 
2 Stra. 1083. 2 Stark. Ev. 726. See also Dilk v. Keighley, 
2 Esp. R. 480. In such cases, the law deems the infant in- 
competent to carry on business, and for that reason holds him 
not liable for articles furnished him for trade, irrespective of 
the question whether, in the particular state of his business, 
the addition to his stock was actually beneficial. That ques- 
tion is not open, in such cases. We think a similar rule pre- 
vails as to expenditures for improvements upon the real estate 
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of aminor. The law deems him incompetent to make such 
contracts; and they not being of the class embraced in the 
term ‘necessaries,’ no legal liability arises for such expendi- 
tures, as against the infant personally. 

The exceptions being sustained upon this ground, we have 
not thought it necessary to consider the effect of the former 
judgment, recovered against Mary Cadwell, for the same 
repairs. 

New trial ordered. 


Lyp1a Situ vs. Evisu Apbams. 


By the Rev. Sts. c. 91, § 1, when bail is taken by a deputy sheriff, it must be by 
bond to his own superior, the sheriff of the same county: A bail bond taken to 
the sheriff of another county is void, although the action, in which bail is taken, 
is brought in that county. 


Scire Factas against the defendant, as bail of William 
M’Cune. ‘Trial before Wilde, J. who made the following 
report thereof : 

On the 6th of January 1844, the plaintiff sued out a writ 
against William M’Cune, returnable at the court of common 


pleas for the county of Hampden, June term 1844, directed. 


to the sheriff of Worcester, or his deputy. On the 7th of 
February 1844, M’Cune was arrested, by virtue of said writ, 
by Luther Clifford, a deputy of the sheriff of Worcester, and 
held to bail. A bail bond was signed by M’Cune and the 
defendant, in the usual form, except that they therein 
acknowledged themselves ‘to be bound and obliged unto 
Caleb Rice, Esq. sheriff of the county of Hampden, his suc- 
cessors in the office, or assigns.” The said writ was duly 
entered, and at the October term of the court of common 
pleas, in 1845, the plaintiff recovered judgment against 
M’Cune for $800 damages and $45-31 costs. Execution 
issued thereon, November 4th 1845, which was put into the 
hands of Cephas Willard, a deputy of the sheriff of Worcester, 
who duly made return of non est inventus thereon. 


: 
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The defendant objected, that the bail bond was void, the 
obligee therein named being the sheriff of Hampden. The 
judge ruled that the bond was void, and a verdict was found 
for the defendant. To this ruling the plaintiff alleged 
exceptions. 

R. A. Chapman, for the plaintiff. 

Ashmun & Vose, for the defendant. 

Suaw, C.J. Therulingwasright. By the Rev. Sts. c. 91, 
§ 1, “when bail is taken in any civil’action, it shall be taken, 
as heretofore practised in this Commonwealth, by a bond 
to the sheriff, if the writ is served by him or his dep- 
uty.” <A bail bond, taken by a deputy sheriff of one county, 
to the sheriff of another county, is of no more avail than a 
bond to a stranger. ‘The statute is explicit, that when bail is 
taken by the sheriff or his deputy, it shall be by bond to the 
sheriff ; that is, more fully, if taken by a deputy, by a bond 
to his own superior, the sheriff of the same county. 

Exceptions overruled. 


Mary T’ruespe.u and another, Administrators vs. Jacoz 
‘THOMPSON. 


A. made a note payable to B. or bearer, in three years, at P. T.’s dwelling-house in 
M., *‘ said note to be kept in the hands of P. T.:’’ The note came into the pos- 
session of P. T.’s administrators, who demanded payment thereof, after it became 
payable, at said dwelling-house, and brought an action thereon against A., alleg- 
ing that P. T. became the bearer thereof: Held, that the legal presumption of 
title, which arises from possession of a note payable to bearer, must prevail in 
this case, and that the plaintiffs were entitled to recover. 


Assumpsir by the administrators of Pearly Truesdell, de- 
ceased, to recover the amount of a note, in their possession, of 
the following tenor: ‘ Monson, May 15, 1837. 'Three years 
after date, I promise, for value received, to pay William Russ, 
or bearer, one hundred and eighty dollars, with interest, pay- 
able at the said Thompson’s now dwelling-house in Monson. 
Said note to be kevt in the hands of Pearly Truesdell. 

Jacob Thompson.” 


566 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


es 


Truesdell & another, Administrators v. Thompson. 


The first count in the plaintiffs’ declaration was, that 
“the defendant, at Monson, on the 15th of May 1837, made 
the note, (describing it,) and that said Pearly ‘Truesdell, de- 
ceased, for a valuable consideration, then and there became 
and was the bearer of said note, and kept the same til] his 
decease ; and the plaintiffs, as his administrators, are now the 
bearers of said note, and on the twenty ninth day of September 
current (1845) they demanded of said Thompson, at said 
dwelling-house, payment of said note, which he then and 
there neglected and refused,’ &c. ‘The money counts were 
added. 

The parties submitted the case to the decision of the court, 
on an agreement that ‘“ the defendant signed the note; that the 
plaintiffs were administrators of the estate of Pearly Trues- 
dell; and that they, after said note became due, and before 
bringing this action, demanded payment of the note, of the 
defendant, at his dwelling-house mentioned in the note.” 

R. A. Chapman, for the plaintiffs. 

H. Morris, for the defendant. 

Suaw, C. J. Asa general rule, the production of a prom- 
issory note, payable to a.person named, or bearer, is prima 
facie evidence of a legal title as bearer, and no other proof 
of consideration, or of transfer by the nominal promisee, is 
necessary. Gilbert v. Nantucket Bank, 5 Mass. 97. So, 
where such note purports to be indorsed by the nominal 
payee, proof of such indorsement is not necessary, unless the 
plaintiff avers it in his declaration. Waynam v. Bend, 
1 Campb. 175. Of course, an action may be maintained by 
one having the custody of the note, without indorsement or 
other proof of transfer. Wiulbour v. Turner, 5 Pick. 526. 
So in an action by the holder of a note payable to order, with 
a blank indorsement, which, like a note payable to bearer, 
passes by delivery. Beekman v. Wilson, 9 Met. 434. 

The only circumstance, which is supposed to distinguish 
this case, is, that there is a clause in the note, stating that it 
is “to be kept in the hands of Pearly Truesdell,” the plain- 
tiffs’ intestate. This clause, it is urged, accounts for the 
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custody of the note by the intestate, without supposing him 
the bearer. It is not easy to understand what was meant by 
this clause. But we are of opinion that the clause is not 
inconsistent with the supposition that Truesdell was the 
bearer, and had a legal title, as such. And this conclusion 
is fortified by the consideration, that no legal title could have 
been vested in any other person, by:delivery. The general 
presumption of title, from the production of the note, must 
therefore prevail. : 
Judgment for the plaintiffs. 


DanieL G. Green vs. Warren NEtson. 


A testator devised and bequeathed all his property to W., on condition that he 
should pay all the testator’s debts and the legacies given by his will; and he also 
appointed W. executor of his will: Among the legacies given by the will was one 
to R. which was to be paid in two years after the testator’s decease: When the 
will was made, the testator held several promissory notes against R., which were 
overdue, and which were of greater amount than the legacy to R.: W. accepted 
the devise and bequest made to him, but declined the trust of executor; and 
administration on the testator’s estate, with the will annexed, was granted to a 
third person: G. brought an action against R., and summoned W. as R.’s trustee. 
Held, that W. was not chargeable as trustee of R. 


Tis was a writ of scire facias, in which the defendant 
was called upon to show cause why judgment and execution 
should not be awarded against him and his own goods and 
estate ; he having been adjudged trustee of Rice Nelson, in a 
suit in which the plaintiff recovered judgment against said 
Rice, and not having paid over goods, effects, or credits, suffi- 
cient to satisfy the execution which issued on said judgment. 
(Rev. Sts. c. 109, $ 38.) The defendant appeared, and made 
an answer, which set forth the following facts : 

Archibald Nelson, father of the defendant, by his last will, 
which was duly proved and allowed, devised and bequeathed 
all his property to the defendant, on condition that he should 
pay all the said Archibald’s debts, the charges of his funeral, 
n legacy of $200 to his son, Rice Nelson, “to be paid him 
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within two years after” said Archibald’s decease; a legacy 
of $25 each to two of the testator’s daughters; and a legacy 
of $1 each to his four other children; and he appointed the 
defendant executor of the will. The defendant declined to 
accept the trust of executor, and administration of said Archi- 
bald’s estate, with the will annexed, was committed to Asa 
Lincoln. 

The testator, at the time when his will was made, and at 
the time of his death, held four promissory notes against his 
son, Rice Nelson, all of which were due and payable, 
amounting, in the whole, to $332-22, besides interest, on 
which payments were indorsed to the amount of $46 only ; 
leaving a balance, besides interest, of $286:22. No part of 
this balance had been paid by said Rice, (as the defendant 
was informed by said administrator, and as the defendant 
verily believed, ) and the said Rice was insolvent. 

The defendant further stated, that he verily believed that 
the statement was true, which was contained in an affidavit 
made by said Asa Lincoln, aud annexed to the defendant’s 
answer. ‘That affidavit was as follows: That said Lincoln 
wrote the said Archibald’s will, and that, after it was written, 
the said Archibald said, his son, Rice, was owing him a larger 
amount than the legacy given to him, and that it was his 
(said Archibald’s) intention to have the legacy go towards 
payment of it. 

The defendant further stated, in answer to a specific inter- 
rogatory, that he claimed the property devised and bequeathed 
to him by the will of said Archibald. 

The arguments, in this case, were submitted in writing. 

H. Morris, for the plaintiff. The declarations of the 
testator, as to his intentions, cannot be taken into considera- 
tion by the court, in giving a construction to the will. Far- 
rar v. Ayres, 5 Pick. 404. Barrett v. Wright, 13 Pick. 45. 

The defendant having accepted the devise and bequest 
made to him, charged with the payment of the legacy of 
$200 to Rice Nelson, the latter could maintain an action 
against him to recover that legacy. Rev. Sts. c. 66, $ 16 
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' Swasey v. Little, 7 Pick. 296. And this is the ordinary 
criterion of the liability of one who is summoned as trustee, 
under Rev. Sts. c. 109. In an action by Rice against the 
defendant, to recover the legacy, the defendant could not 
avail himself of the notes given by Rice to the testator, and 
now in the hands of the administrator, either by way of 
payment or set-off. The demands are not between the same 
parties. See St. Louis Perpetual Ins. Co. v. Homer, 9 Met. 
41. Evenif this were the case of an intestate estate, and 
Rice had brought an action against the administrator for his 
distributive share, the administrator could not set off these 
notes. Davis v. Newton, 6 Met. 542. Procter v. Newhall, 
17 Mass. 93. Hancock v. Hubbard, 19 Pick. 167. A 
fortiori, where there is a will, and the action is brought for 
a legacy. 

The testator’s will was made after he had taken the notes, 
and he must be presumed to have graduated the amount of the 
legacy to Rice, with reference to his previous advancements. 
The testator intended either to merge all his prior claims 
against Rice in this provision of the will, or to hold those 
claims as valid and binding, and designed the legacy as a 
means of payment pro tanto. If the latter were his purpose, 
it would seem more natural that he should have cancelled the 
~ notes, to the extent of $200, or have indorsed that sum thereon, 
or have directed his executor so to do, instead of directing 
that $200 should be paid to Rice, and making the devise to 
the defendant dependent upon the condition of his paying 
this and other legacies. Besides; the notes of Rice were all 
due and payable before the will was made, and the adminis- 
trator might have enforced payment, immediately after his 
appointment, by suit or otherwise; whereas the legacy to 
Rice was not payable -intil two years after the testator’s 
decease. Rice, therefore, could not have availed himself of 
the legacy as a means of paying the notes. If the testato: 
had intended the legacy as a set-off, why did he thus post- 
pone the time of paying the legacy? 

In Jones v. Richardson, 5 Met. 247, it was decided that a 
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note given by a legatee to the testator, before the making ot 
the will, cannot avail as payment or ademption of the legacy ; 
and it would seem equally just in principle, and a result of 
the reasoning of the court, in that case, that it should not 
operate by way of set-off. In the case at bar, there are cir- 
cumstances, already suggested, not found in the case in 5 Met. 
247, which strongly indicate the testator’s intention that it 
should not so operate. 

Leonard §& Hyde, for the defendant. There is nothing in 
the terms of the will which indicates the intention of the 
testator to give the notes, as well as the legacy, to Rice. On 
the contrary, all the personal property, which includes the 
notes, is expressly given to the defendant. ‘The declaration 
of the testator, on this point, is said, by the plaintiff’s coun- 
sel, not to be competent evidence, for the purpose of varying 
the construction of the will. That declaration is offered by 
the defendant, not for such purpose, but to control the extra- 
neous facts and implied construction relied upon by the plain- 
tiff; and in this view, the evidence is competent. Baily v. 
Herkes, 1 Pennsyl. 126. In Toller on Executors, (4th ed.) 
338, it is said, “there can be no pretence to say, because a 
testator gives a legacy to his debtor, that this is an argument 
or evidence that the testator meant to remit the debt.” 
See Jeffs v. Wood, 2 P. W. 128. Clarke v. Bogardus, 
12 Wend. 67. 

The notes are a perfect answer to the plaintiff’s claim. If 
the time for the payment of the legacy had arrived, and an 
action were brought by Rice Nelson, the legatee, against the 
administrator, to recover it, the notes might be filed in set-off, 
and must be allowed. The case of Jones v. Richardson, 
5 Met. 247, cited for the plaintiff, sustains this position, in 
effect. The only reason there mentioned, why the note 
should not be allowed by way of set-off, was, that it was 
barred by a judgment recovered. The defendant does not 
contend, as was done in that case, that the notes are to be 
applied specifically in payment or ademption of the legacy. 
It is sufficient for his purpose to show that the notes are 
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valid existing claims against Rice Nelson, in the hands of the 
administrator of the testator’s estate. If the administrator 
might use the notes in set-off, so may the defendant in this 
action. A person who is summoned as trustee of a principal 
defendant shall have the right of a set-off, legal or equitable, 
in his own right, or ‘in the right of those with whom he is 
privy. Allen v. Hall, 5 Met. 266, and the cases there cited. 
In that case, the court did- not seem to hold that the revised 
statutes had restricted the right of. set-off to the same rules 
which regulate that right in other forms of action between 
the parties to contracts. Nor did the legislature intend so to 
restrict it; but meant to leave to the court such a broad dis- 
cretion as would promote justice, and not allow third, persons 
to interfere, to the prejudice of trustees. See the commis- 
sioners’ notes to $$ 35, 36, of Rev. Sts. c. 109. 

The notes given to the testator by Rice are the property 
of the defendant, by the terms of the will. In an action by 
Rice against him, he would have aright to require Lincoln, 
the administrator, on being indemnified, to indorse them to 
him; and Lincoln might be compelled to do so, by a bill in 
equity. | 

Dewey, J. The legacy given by the will of Archibald Nel- 
son to Rice Nelson, did not discharge the notes held by the 
testator against Rice Nelson. ‘There is nothing in the case to 
authorize such an assumption, nor any legal principle which 
would require us to give the will that effect. Such is the 
proper construction of the will, irrespective of any evidence of 
the parol declaration of the testator, to which we give no effect. 

The only real question of difficulty in the present case is, 
whether the fact of the existence of such liabilities, on the 
part of Rice Nelson, to the estate of his late father, can avail 
the defendant, in this process against him as trustee of the 
goods, effects and credits of Rice Nelson. ‘The apparent 
equity of the case is entirely with the defendant. 'The testa- 
tor made the defendant his residuary devisee, giving him 
all his real and personal estate, subject to the payment 
of his debts and legacies, and constituted him sole executor 
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of his last will and testament. The effect of this disposition 
of the estate is, to give to the defendant a direct pecuniary 
interest in the debt due from Rice Nelson. ‘The defendant 
has all the assets, and is bound to pay all the debts and 
legacies. As executor, there could have been no difficulty in 
making the set-off. If sued, as executor, for the legacy, by 
Rice Nelson, he might, as executor, institute a suit upon the 
notes, and one judgment would be properly set off against the 
other. The cases of Procter vy. Newhall, 17 Mass. 93, and 
Hancock v. Hubbard, 19 Pick. 167, do not deny the right of 
set-off, if a suit is brought against an administrator, by the 
heir of an intestate, for his distributive share. On the con- 
trary, they sanction that doctrine, and only hold that, in mak- 
ing the decree of distribution, the judge of probate cannot 
make any deduction from the share of any of the heirs, on 
account of any debt due by them to the estate of the intes- 
tate. For reasons which do not appear, the defendant de- 
clined acting as executor, and an administrator, with the will 
annexed, was appointed, who, by force of such appointment, 
became the legal representative of the testator; and all ac- 
tions to enforce payment of debts due to the estate must be 
sued in his name. | 

The case on the part of the plaintiff shows the legacy to 
Rice Nelson, and sufficient evidence of an acceptance thereof; 
and the devise to the defendant on condition of his paying 
the debts and legacies of the testator, and an acceptance by 
the defendant of the legacy upon this condition; all which 
facts being shown, Rice Nelson could have maintained an 
action against the present defendant, to enforce the payment 
of the legacy to him. Swasey v. Little, 7 Pick. 296. The 
further point to be settled is, whether the benefit of a set-off, 
such as would have been allowed if the defendant had 
-accepted the trust of executor, and was now acting in that 
capacity, is lost by reason of the appointment of another 
person as administrator with the will annexed. A technical 
difficulty would undoubtedly arise in applying the statute of 
set-off, in a case like the present, if this had been an action 
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at common law, by the legatee against the defendant, as resid- 
uary devisee, charged with the payment of the legacy. But 
the court have recognized the principle of sustaining a 
defence to an action, by allowing demands to operate by way 
either of set-off or of payment, although existing in the form 
of demands on the part of the defendant against another person 
than the plaintiff, where it was necessary so to do, to prevent 
fraud or manifest injustice. The cases of Stockbridge v. 
Damon, 5 Pick. 223, and Sargent v. Southgate, 5 Pick. 312, 
are of this character. 'The cases, that have arisen against 
persons sought to be charged as trustees, are, however, more in 
point, and very fully sanction the principle of allowing to the 
party “every legal and every equitable set-off in his own 
right, or in the right of those with whom he is privy.” 
Hathaway v. Russell, 16 Mass. 473. Allen v. Hall, 5 Met. 
266. Whenever you seek to charge a party -as trustee, by 
reason of credits, and not as the holder of specific articles of 
personal property, you open to him a broad equity; and the 
halance only, after all equitable allowances, is the sum for 
which he is to be charged as trustee. Applying the principle 
of these decisions to the case at bar, they will fully justify us 
in discharging the trustee, as having no credits of the debtor 
in his hands, that could be properly attached or held under 
this process. The notes of the debtor, although payable to 
the testator, and in form to be collected in the name of his — 
legal representative, are really the property of the defendant, 
and he alone has any pecuniary interest in them. If collected 
by the administrator, it would be for the use of the defendant. 
We think that the defendant, under the circumstances of the 
present case, ought not to be charged as the trustee of Rice 
Nelso 
Defendant discharged. 
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ABATEMENT. 


When the plaintiff, in an action of assumpsit, amends his writ and declara- 
tion, whether at the first term or afterwards, by striking out the names of 
part of the defendants, according to the provisions of Rev. Sts. c. 100, the 
remaining defendant or defendants may plead the nonjoinder of the other 
or others in abatement, and can take advantage of such nonjoinder in no 
other way. Bliss v. Bliss, 266. 


ABDUCTION. 


The St. of 1845, c. 216, prescribing the punishment for fraudulently and 
deceitfully enticing or taking away an unmarried woman for the purpose 
of prostitution, does not apply to a case of a man’s enticing such woman 
to leave her place of abode, for the sole purpose of illicit sexual intercourse 
with him. Commonwealth v. Cook, 93. 


See KipnapPinG. 


ACQUITTAL. 
See AuTREFoIs AcqQuitT. 


ACTION. 


1 A stockholder na bank cannot maintain an action against its directors 
for their negligence in so conducting its affairs that its whole capital is 

wasted and lost, and the shares therein rendered worthless ; nor for the 
malfeasance of its directors in delegating the whole control of its affairs to 
the president and cashier, who waste and lose the whole capital. Smith 
v. Hurd, 371. 

2, An action for an injury received from a collision of carriages passing on 
a public road cannot be maintained by a party who was guilty of negli- 
gence at the time of the collision, although the other party was alsc 
guilty of negligence, and was on the wrong side of the road. Parker v 
Adams, 415. 

3. An action cannot be maintained for a deceit practised in the exchange of 
horses on the Lord’s day. Robeson v. French, 24. 


ADMINISTRATOR. 
See Execuror, &c. 
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ADMISSIONS. — 
See Evipence, 1, 2. Suenrirr, 1 


AGENT. 
See Evipence, 8, 9. 


AMENDMENT. 


A declaration alleged that the plaintiff was owner of land situate on a 
brook, and that the defendant dammed up and diverted the flow of the 
water, and caused the plaintiff’s land to be overflowed and injured. Held, 
that the plaintiff might amend by filing a new count, and setting forth 
therein the proceedings on a former complaint, made by him against the 
defendant, under the mill act; the verdict of a sheriff’s jury, restricting 
the defendant from keeping up his mill dam during certain months in the 
year ; the acceptance of the verdict, and judgment thereon; and alleging 
that the defendant had kept up his dam and flowed the plaintiff’s land 
during the other months of the year. Hill v. Sayles, 142, 


2. A writ of right, in which the demandant counts on the seizin of D., may 


be amended by counting on the seizin of E., who was last seized, and from 
whom the estate descended to the demandant. Means v. Welles, 356 


See ABATEMENT. Scuoots, &c, 6. 


ASSAULT AND BATTERY. 


In the trial of an action for an assault and battery, brought against the super 


re) 


intendent of a rail road depot, for expelling the plaintiff from the depot, 
for a supposed violation of one of the regulations established by the rail 
road corporation, the defendant cannot give in evidence former violations, 
by the plaintiff, of other regulations established by the corporation. Hall 


v Power, 482. 
See Rart Roap Corporation. 


ASSIGNMENT. 
See AssumpsiT, 5. 


ASSUMPSIT. 


. W. recovered judgment against H., for whom B. was bail, for the sum of ~ 


$822:30, and costs, and, on H.'s avoidance, recovered judginent against B., 
as bail, for the same sum, with interest thereon, and took out execution, 
on which B. was committed to prison: P., the deputy sheriff, who took B. 
as bail in W~’s suit against H., professing to act by W.’s authority, received 
$300 of B. by way of compromise, and discharged him from prison: W. 
disavowed P.’s authority, and brought an action against the sheriff for P.’s 
default in taking insufficient bail, and recovered $299-60 damages: After- 
wards, W. sued P.’s executor, in an action for money had and received, to 
recover the $300 which P. received of B. Held, that the action could not 
be maintained. West v. Rice, 541. 

Sundry persons subscribed for shares in a meeting-house, which was to be 


. erected by a committee of their own number, at an expense not exceeding 
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five thousand dollars, and the shares in which were to be one hundred: 
The subscribers were not to be called upon for any money, until the house 
should be completed: In the subscription paper, the subscribers engaged 
to “indemnify and save harmless,” in proportion to the number of shares 
subscribed for by each, the committee, if they should give their notes for 
money borrowed for the purpose of building the house: Kighty three 
shares only were subscribed for; but the committee erected and finished 
the house at an expense exceeding five thousand dollars, and borrowed. 
money for said purpose, in 1829, gave their note for it, paid it in 1839, and 
commenced an action, in 1841, against one of the subscribers, on the 
engagement to indemnify them. Held, that the action was not barred 
by the statute of limitations, as the statute did not begin to run against 
the plaintiffs until they had paid the note, Held also, that the plaintiffs 
might well maintain an action at law against the defendant, and were not 
compelled to resort to a bill in equity ; the subscribers for shares not being 
partners in the erection of the house, but merely shareholders, and their 
promise of indemnity being in its nature several, and not joint, and the 
proportionate share of each being distinctly defined. Held also, that the 
defendant was liable to the plaintiffs for his proportionate part of five thou- 
sand dollars, although one hundred shares were never subscribed for; but 
that he was not liable for any part of the additional sum expended on the 
house, unless he had estopped himself, by his own acts, from objecting to 
be liable for such additional expenditure. Hall v. Thayer, 130. 

3. A.and B. gave a bond to C., conditioned to pay C.’s debts: The holder of 
@ promissory note, made by C. before the date of the bond, brought an 
action of assumpsit, on the money counts, against A. and B., to recover the 
amount of the note. Held, that the action could not be maintained. 
Johnson v. Foster, 167. 

4. D. agreed with M. to work on M.’s farm “‘ seven months, at twelve dollars 
per month.” Held, that the contract was entire; that eighty four dollars 
were to be paid at the end of seven months, and not twelve dollars at the 
end of each month; and that D., on leaving M.’s service, without good 
cause, before the seven months expired, was not entitled to recover any 
thing of M. Davis v. Maxwell, 286. 

5. R. delivered to B., master of a whaling vessel, a quantity of slops, for sale 

_to the crew, on joint account of R. and B., the profits to be divided 
between them: B. sold the slops to the crew, and charged to each the 
amount that each purchased, and rendered to the owners of the vessel, at 
the end of the voyage, an account of the slop bills against the crew, 
amounting to $653°10, which sum was credited to him, in an account of 

_ the voyage, settled between him and the owners, on which settlement there 
was found due to B., after deducting what he owed them, the sum of 
-$864-82: Before this account was settled, B. drew an order on the owners, 
as follows: ‘ Pay to M. the whole sum due me for balance of my voyage:” 
R. gave notice to the owners, that he claimed one half of the money in 
their hands, derived from the sale of the slops, and requested them not to 
pay it to any other person: M. afterwards sued the owners, in the name 
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of B., for the balance due B. on his voyage ; and on giving them an indem 
nity against R.’s claims, they paid to M. said sum of $864°82: R. then 
brought an action against the owners, to recover one half of said sum of 
$653°10. Held, that B.’s order assigned to M. only B.’s separate and 
private balance due from the owners to him, and not R.’s interest in the 
lays of the crew, for the slops furnished to them. Held also, that the 
owners, by their proceedings, had assented to a severance of the interest 
of R. and B. in the proceeds of the slops, and were liable therefor to R., 
in an action brought by him alone. Richmond v. Parker, 48. 


6. A son, who had several times, with his father’s express consent, bought 


goods of T’. in the name and on the credit of his father, again bought goods 
of T. in the name of his father, on six months’ credit: T. charged the 
goods to the father, and immediately wrote a letter to him, informing him 
thereof, and stating that he supposed it was correct, but thought proper to 
give him notice: The father made no reply to this letter. Held, in a suit 
by T. against the father, for the price of the goods, that the jury were 
warranted in inferring, from the father’s silence, his consent to the trans- 
action thus notified to him. Held also, that such consent was proof either 
of an original authority to the son, or of a subsequent affirmance by the 
father, which bound him to pay for the goods. Thayer v. White, 348 


ATTACHMENT. 


The goods of W. were attached in a suit brought against him by B., and 8. 


gave a receipt therefor to fhe officer: W. was afterwards declared a bank 
rupt, under the United States bankrupt law of 1841, and received his dis- 
charge: B. prosecuted his suit against W., who relied, in defence, on his 
discharge ; but the jury found that the discharge was void for fraud, and 
returned a verdict for B.: The officer then brought an action against S., 
on his receipt. Held, that B.’s lien on the goods acquired by his attach- 
ment was not discharged, and that S. was answerable on his receipt. 
Ives v. Sturgis, 462. 


See Morreace, 6. Trespass, 5. 


AUTREFOIS ACQUIT. 


An acquittal by a jury, in a court of the United States, of a defendant wno 


— 


is there indicted for an offence of which that court has no jurisdiction, 1s 
no bar to an indictment against him, for the same offence, in a state court. 
Commonwealth v. Peters, 387. 


AW ARD. 


. C. and D. agreed to submit all disputed claims between them to the final 


award of B., and to abide by his decision; and that if B. should decline to 


act alone, as referee, he might select one or two other referees to act with — 


him; and that if he should decline altogether, the matters should be 
referred to such person or persons as he should select: B. declined to act, 
and appointed G., H., and I. as referees, on the 23d of March, of which 
appointment C. and D. had immediate notice, and G., as chairman of said 
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referees, called on D., and informed him that the referees had agreed to 

* hear the parties, in the afternoon of that day: D. told G. that he could not 
attend to the business on that day; and G. told D. that H. and I. could 
not attend at any other time, and that other referees would have. to be 
appointed in their place; to which D. made no objection nor reply: On 
the next day, G. gave notice to D. that the hearing would be on the 27th 
of March, at a certain place: On said 27th of March, H. and I. were not 
present at the appointed place, and B., at the request of C. and G., appointed 
K. and L. as referees in their stead: G., K. and L. thereupon proceeded 
to hear C., in the absence of D., and made an award in C.’s favor. Held, 
that D. was not bound by the award. Crowell v. Davis, 293. 

2. An oral agreement was made by L., a land owner, and the owners of mills, 
who flowed his land, to submit to referees the question, what damages he 
should receive: The referees made a written award, “ that the Taunton 
Manufacturing Company, and the owners of mills, or their assigns, shall 
pay to L.” a certain sum annually, “so long as said company and others 
keep up their dam, and flow as heretofore; with the understanding and 
agreement, that if said company and others shall discontinue their dam, 
the said L., his heirs or assigns, shall be entitled to such damages as it 
appears his land sustains in consequence of former flowing, until they 
arrive at their primitive goodness.” The words “ accepted and agreed to” 
were written on the award, and signed by L. and by “ C. R. by authority 
of the flowers,” and L. was paid, for several years, the amount mentioned 
in the award; but it did not appear by whom the payment was made: 
C. R. was not, at the time of his accepting the award, the agent of the 
Taunton Manufacturing Company, nor appointed by them for that purpose: 
The said company afterwards ceased to do business, and their mills passed 
to other owners, who continued to flow L.’s lands, but refused to pay the 
full amount of damages awarded by the referees, and offered him a less 
amount: L. refused to receive the amount so offered, and filed a complaint, 
in common form, under the Rev. Sts. c. 116, praying for a jury to estimate 
the damages caused by flowing his lands. Held, that the award was void, 
because it was neither certain nor tinal; that if the award had been valid, 
it would not have bound the respondents, on the facts of the case; and 
that L. was entitled to proceed on his complaint. Lincoln v. Whittenton 
Mills, 31. 


See Evipence, 10. 


BAIL BOND. 


ee the Rev. Sts. c. ‘91, § 1, when bail is taken by a deputy sheriff, it must be 
by bond to his own superior, the sheriff of the same county: A bail bond 
taken to the sheriff of another county is void, although the action in which 
bail is taken, is brought in that county. Smith v. Adams, 564. 


BANK. 
See Action, 1. Equity, 11. Exercurror, &c, 1. 
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BANKRUPT LAW. 

The constitution of tae United States authorized that part of the bankrupt 
act of 1841, which provided for voluntary bankruptcy. T'hompson v 
Alger, 428. 

See ATTACHMENT, 
BILL IN EQUITY. 
See Eguiry. 


CHARITABLE USES, 
See Wi, 6, 


CIVIL WAR IN ANOTHER STATE 
See InrernaTIONAL Law, 


COLLATERAL SECURITY. 
See Promissory Nore, 7. 


COMPROMISE. 
See INTEREST. 


CONFUSION OF GOODS. 
See Morreage, 8. 


COSTS. 
See Trustee Process, 4. 


COUNTY COMMISSIONERS. 
See Way. 


COVENANT. 


1. A. conveyed to B., by deed, all his right, title and interest in and to cer- 
tain real estate described by metes and bounds, courses and distances, 
with the usual covenants of seizin and warranty. Held, that the cove- 
nants were limited to the estate and interest of A. in the granted 
premises, and were not general covenants extending to the whole parcel 
described in the deed. Sweet v. Brown, 175. 

2. A conveyed land to B., with covenants of seizin and warranty, and B., at 
the same time, mortgaged the same land to A., by a deed containing the 
same covenants: A. was not seized of all the land when he conveyed to 
B., and B. was evicted from a part thereof, and brought an action against 
A. on his covenant of seizin. Held, that the action was maintainable; 
B.’s covenants not operating as a rebutter to his demand against A., to 
prevent circuity of action. Sumner v. Barnard, 459. 


DAMAGES. 
A. made a contract with T. for the purchase of rail road shares, and after 
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wards paid T. a part of the price: T. subsequently caused the shares tc 
be transferred to A., but he refused to take them, and T’, brought an action 
against him. Held, that the measure of damages was the contract price. 
Thompson v. Alger, 428. 

See Doc. Suenirr, 2. Way, 2-7. 


DECEIT. 


In an action for deceit in the sale of a horse, when proof is given that tne 
defendant knowingly made false representations to the plaintiff, concern- 
ing the horse, at the time of the sale, and that the plaintiff was induced, 
by those representations, to buy the horse, and, confiding in them, did buy 
him, the jury are authorized and required to find that the defendant made 
the representations with the intent thereby to induce the plaintiff to buy 
the horse ; and the plaintiff cannot legally be required to give any furthe 
proof of such intent of the defendant. Collins v. Denison, 549. 


See Action, 3. 


DEED. 


1. A deed conveying land, if duly delivered, though not acknowledged not 
recorded, passes the estate presently, and is a valid conveyance, as 
against the grantor, since the revised statutes as well as before. Dole v. 
Thurlow, 157. 

2. Attesting witnesses are not, by the common law or by the revised 
statutes, necessary to the validity of a deed for the conveyance of 


land. Ib. 
3. A deed, made by a tenant in tail, for the purpose of barring the entail, 


although it is not recorded until after his death, operates, after it is 
recorded, from the time of delivery, like any other conveyance. Terry v. 
Briggs, 17. 

4. Proprietors of common and undivided land voted to convey to a parish a 
parcel thereof, on which a meeting-house had been erected, “reserving to 
the inhabitants of the town the privilege of occasionally holding town 
meetings in said meeting-house,” and authorized a committee to execute 
a deed: The committee executed a deed, which recited the vote, but 

‘made no reservation in the granting part thereof. Held, that the deed 
conveyed the land, subject to the reservation in the vote. Held also, that 
a person, who bought the meeting-house of the society, had notice of the 
reservation, by the record of the deed, and took the house subject to the 
right of the town to hold meetings therein, whilst it should stand on the 
land conveyed by the proprietors. Goff v. Inhabitants of Rehoboth, 26. 


See Mitts, 1. 


DEVISE. 
See WILL. 


DEVISEE. 
See SurvivorsuHip. 
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DOG. 


The owner of a dog that injures a minor child, so that the parent, by reason 
of such injury, loses the child’s services, and is put to expetise for his 
cure, is liable to the parent, under Rev. Sts. c. 58, § 13, for double the 
damages by him thus sustained. M’Carthy v. Guild, 291. 


DOWER. 


1, The demand of dower which a woman is required, by the Rev Sts. 
c. 102, § 2, to make of the person who is seized of the freehold, before com- 
mencing her action therefor, is a personal demand; and when there is 
more than one person seized of the freehold, a personal demand must be 
made on each of them. Burbank v. Day, 557. 

2. A widow wrote and signed a demand on three tenants of the freehold to 
set out her dower in her husband’s estate, and a deputy sheriff gave an 
attested copy of the demand into the hands of one of the tenants, and left 
an attested copy thereof at the dwelling-house of each of the other ten- 
ants; and the widow, more than one month afterwards, brought an action 
of dower against the tenants. Held, that the action could not be main- 
tained, for want of a legal demand. Ib. 


EQUITY. 


1. A bill in equity alleged that the plaintiff’s grandfather died intestate, and 
that his son, his widow, and the plaintiff, were entitled by law to all his 
property, in equal portions ; that the intestate had deposited in banks large 
sums of money, in the names of other persons, who were known only to 
his widow; that she, intending to appropriate said money to her own use, 
had refused to inform the administrator of the intestate’s estate concern- 
ing said money, and that he was unable to obtain or discover it; that the 
intestate’s son instituted proceedings for an account and recovery of said 
money, and thereupon the widow and her second husband paid a certain 
sum to the son, and he released them from further claim on account of 
said money; that the administrator assented to this proceeding, in igno- 
rance of the plaintiff’s existence, and in the belief that the parties thereto 
were the only persons interested in the intestate’s estate; that the admin- 
istrator returned an inventory of the intestate’s property, stating therein 
that certain sums of money, belonging to the estate, were in the hands of 
the intestate’s widow, but that the administrator never charged himself 
therewith, nor accounted therefor. The prayer of the bill (among other 
things) was, that the widow and her second husband might answer on 
oath, and be decreed to pay to the administrator or to the plaintiff one 
third of the deceased’s estate. Held, that the court had no jurisdiction in 
equity ; the plaintiff having an adequate remedy at law, in the probate 
court. Wilson v. Leishman, 316. 

2 A widow, who is administratrix of her husband’s estate, and brings a bill 
in equity to redeem real estate mortgaged by him, does not make the bill 
multifarious, by therein claiming to maintain her suit in both capacities 
Robinson v. Guild, 323. 
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3. A bill in equity is not necessarily multifarious, by :eason of its seeking 
to redeem two distinct mortgages of different parcels of real estate, or by 
reason of its seeking specific performance of distinct contracts relating to 
different parcels of real estate. Ib. 

4. A valid objection to a part of the claim made in a bill in equity will not 
sustain a demurrer to the whole bill. Jb. 

5. When a bill in equity, brought by one of four partners, against one only 
of the other three, for an account, &c. alleges that the other two are not 
within the jurisdiction of the court; that all the others have received their 
full share of the partnership effects; and that the defendant has received 
much more than his share, and the plaintiff much less ; a demurrer to the 
bill for nonjoinder of the other partners as defendants will not be sus- 
tained. Towle v. Pierce, 329. i 

6. A bill in equity, brought by a partner against his copartner, for an 
account, &c. wherein it is averred that the defendant has all the partner- 
ship books and papers in his possession, or under his control, and refuses 
to permit the plaintiff to examine them, need not contain such certainty 
and particularity of statement, as would be held necessary if the plaintiff 
had access to those books and papers. Ib. 

7. When a bill in equity seeks for discovery only, and not for relief also, the 
defendant will be compelled to make discovery, if the court can suppose 
that it can be in any way material to the plaintiff, in support or defence 
of any suit; although the bill does not aver that the right, which the 
plaintiff seeks to enforce, cannot be established without the aid of the 
discovery which is sought. Peck v. Ashley, 478. 

8. An action on a contract was brought against three defendants, one of 
whom alone defended it; and the plaintiff filed a bill against him for a 
discovery of a letter, written to him by the other defendants, concerning 
the subject of the action. Held, on demurrer to the bill, that the defend- 
ant must answer it, either by making the discovery which was sought by 
it, or by stating such facts as would excuse him from making the dis- 
covery. Ib. 

9. P. was assignee of the first mortgage of land, and also held a second 
mortgage thereof, and P.and B. were assignees of a subsequent mortgage 
of part of the land: S. had a still later mortgage of the whole of the 
land; and P. brought a bill in equity against S. to redeem the land, and 
therein truly stated his title. Held, that S. could not successfully object 
to P.’s bill, that B. was not joined therein as plaintiff. Platt v. Squire, 
494. 

10. The court will not sustain a bill in equity, brought on the Rev. Sts. c. 70, 
§ 16, against the devisees and legatees of a surety on an administra- 
tion bond, whose estate has been settled, to recover for the default of the 
administrator for whom he was surety, if the claim is a stale one, and the 
claimant has been guilty of great negligence, laches and delay, although 
the claim is not, strictly speaking, barred by the statute of limitations 
Phillips v. Rogers, 405. 

11. An insurance company, that owned stock in a bank, was made party te 
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a bill in equity, under Rev. Sts. c. 36, § 31, which render the solders of 
stock in a bank, when its charter expires, liable for the payment of all its 
bills, and was ordered, by a decree of the court, to pay a certain sum for 
the benefit of the holders of unpaid bills, and an execution was issuet 
against the company, which was returned unsatisfied: The plaintiffs in 
said bill afterwards filed another bill, alleging therein that the only prop- 
erty of said company was a promissory note fora large amount, payable to 
its own order; that the company had placed said note in the hands of 8S. 
and B. for safe keeping, to remain the property of the company until the 
suit by said first bill should be determined ; that the plaintiffs were reme- 
diless, inasmuch as the company had no property on which an execution 
could be levied; that the company refused to indorse the note to the 
plaintiffs, and that S. and B. refused to do what was equitable and just 
towards the plaintiffs, and to enforce payment of the note by the makers ; 
and praying that the aforesaid decree against the company might be 
enforced, and that the maker of the note might be decreed to pay to the 
plaintiffs the amount due from said company, on said decree; and also 
praying such further relief as the court might deem meet. Held, on 
demurrer, that the second bill was maintainable. Grew v. Breed, 363 


ERROR. 


] A writ of error lies, to reverse a judgment of a justice of the peace, in a 
criminal case, although the judgment was open to an appeal. Thayer v. 
Commonwealth, 9. 

2 A judgment of a justice of the peace, in a criminal case, is erroneous, if 
the complaint do not show in what town or county the alleged offence 
was committed. Ib. 


ESTOPPEL. 
See Executor, &c. 2. Morreageer, 2. 


EVIDENCE. 


1. On the trial of a party indicted for stealing from the person of another, 
his admissions are not secondary evidence, and are not to be excluded 
on that ground, although the person, from whom the property is alleged to 
have been stolen, is not examined as a witness. Commonwealth vy. Ken- 
ney, 235. : 

2. Two watchmen took K. into custody, and carried him to a watch house; . 
and one of them there said that K. had been robbing a man: R. soon 
came in, and pointed to K., and said, “that man has stolen my money :” 
While one of the watchmen was proceeding to lock up K., B. saw K. put 
something on a shelf in the watch house, and B. thereupon took from the 
shelf a bag of money, and R. said it was his bag, and that it was all the 
money he had: K. was within hearing of all that was said after he was 
carried to the watch house, and made no reply to any part of it. Held, 
that on the trial of an indictment against K. for stealing R.’s bag and 
money from his person, the declarations of the watchman and of R., to 
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which K. made no reply, were not competent evidence of K.’s admission 
either of the fact of stealing, or that the bag and money were the prop- 
erty of R. Ib. 

3. Upon the trial of an indictment on the Rev. Sts. ¢. 47, § 3, for presuming 
to be a retailer or seller of spiritous liquor in a less quantity than twenty 
eight gallons, and that delivered and carried away all at one time, and 
which charges the defendant with selling, to a person named, one gallon, 
one quart, or any other specific quantity of such liquor, it is not necessary, 
in order to convict the defendant, that it should be proved that he sold the 
specific quantity mentioned in the indictment: It is sufficient if it be 
proved that the defendant made the sale mentioned in the indictment, and 
that the quantity, so sold, was less than twenty eight gallons. Common- 
wealth vy. Buck, 524. . , 

4. In an action on a note that is made payable absolutely, evidence is not 
admissible to prove an oral agreement, when the note was given, that it 
should not be payable unless the promisor should have certain funds in 
his hands. Adams v. Wilson, 138. 

5. in an action by the payee against a surety on a promissory note payable 
in five months, at which time the principal was able to pay it, but had 
become insolvent before the action was commenced, the defendant cannot 
give in evidence the plaintiff’s admission that the defendant refused to 
sign the note, unless the plaintiff would agree that he should not be held 
if the plaintiff should not sue the note as soon as it was payable, and that 
the plaintiff agreed to sue it at that time. Hanchet v. Birge, 545. 

6. Ina suit by the payee against the maker of a promissory note, made pay- 
able absolutely, the defendant cannot give evidence, in defence, that he 
took property of the plaintiff, at his request, to sell and dispose of, as if it 
were his own, and sold it to A., and took A.’s note therefor, which note he 
had not collected,-and could not collect, and that he gave to the plaintiff 
the note in suit, upon an oral agreement between him and the plaintiff, 
that said note was not to be paid unless the defendant should collect A.’s 
note: Such evidence is not admissible to prove that a condition was 
annexed to the payment of the note, and has no tendency to show want 
of consideration, or failure of consideration. Underwood v. Simonds, 275. 

7. A. directed B. to get C. to do, on A.’s account, what blacksmith work B. 
wished to have done, and agreed to pay C. for it: B. procured C. to do 
such work for him, from time to time, informing C. of A.’s direction, and 
C. charged the work to A.: C. afterwards sued A. for the work so done, 
and called B. to prove his charges: but B. could not recollect the dates, 
nor the particular items of C.’s account. Held, that C.’s shop book, with 
his suppletory oath, was admissible in evidence to prove his charges 
against C. Ball v. Gates, 491. 

§. H. sold to A. and B. the personal property of M., and M. demanded it of 
A. and B., who refused to give it up, stating to M. that they bought it of 
H., who represented to them that he owned it. In the trial of an action 
of trover afterwards brought by M. against A. and B., to recover the 
value of the property, it was held, that the defendants might show, in their 
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defence, notwithstanding their said statement to M., that H. was M.’s agent, 
duly authorized to sell the property. Sumner v. M’Neil & Deland, 519. 

29 On the trial of an action of trover for property sold to the defendant by a 
third person, after the defendant has given evidence that such third person 
was the plaintiff’s agent, duly authorized to sell the property, the plaintiff 
cannot give evidence that such third person, after the sale, declared that 
he had no authority to make the sale. Jb. 

10. In an action for use and occupation of buildings, the plaintiff gave in 
evidence an award of arbitrators, by which it was decided that the defend- 
ant was indebted to him for rent of the same buildings at a former time, 
and also gave evidence that the defendant had ever since continued to 
occupy the buildings. Held, that the award was prima facie evidénce, but 
not conclusive, that the defendant was the plaintiff’s tenant during the 
time for which rent was awarded to him by the arbitrators. Withington v. 
Warren, 114. 

11. A judgment recovered by a plaintiff, in an action for use and occupation 
of real estate, is admissible in evidence against the defendant on the trial 
of a writ of entry, brought against him by the plaintiff in the former 
action, to recover possession of the same real estate. Cobb v. Arnold, 39. 

12. In an action to recover the price of rail road stock alleged to have been 
sold by the plaintiff to the defendant, or damages for the failure of the 
defendant to fulfil a contract for the purchase thereof, a certificate of the 
proper rail road officer, setting forth, in the usual form, that the defendant 
was the owner of the shares, is prima facie evidence of the transfer of 
those shares to the defendant. T'hompson v. Alger, 428. 

13. The rule of the court of common pleas, that a defendant “ shall not be 
permitted to give in evidence any specific and substantive matter of dis- 
charge or avoidance of the action, unless he shall have filed a statement 
in-writing, setting forth the matter of his defence,” does not apply to an 
action brought to recover pay for labor, and in which the plaintiff’s 
evidence shows that he contracted to labor for a certain time, for a certain 
sum, and left the defendant’s service without cause, before the expiration 
of the time. Davis v. Maxwell, 286. 


See Assautt, &c. Deceit. Fence. Impounpine, &c. 2.5.6. Marriace. 
Morteaee, 3. Prersury, 1.2. Scuoons, &c. 7. 


EXCEPTIONS. 


On a trial, in which the question was, whether A. had conveyed certain land 
to B., it was agreed that a paper concerning the land, viz. either a deed 
or a bond for a deed, had passed from A. to B.: One witness testified that 
he saw a deed, and another that he saw a bond, from A. to B., in B’s 
hands; but it did not appear that the witnesses saw the paper at the same 
time: The judge, in his charge to the jury, suggested that the testimony 
of the latter witness might be true, and yet that a deed might have passed 
from A. to B. at another time; which would reconcile the testimony of 
the two witnesses. Held, that this was not the assumption, by the judge, 


1. 
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of a fact of which there was no proof, but was a proper commen\ on the 
evidence, and not a ground of exception. Dole v. Thurlow, 157. 


See New TRrIAt. 


EXECUTION. 
An estate in fee, or in tail, defeasible upon a contingency, 1s liable fo be 
taken in execution by a creditor of the tenant, and held until the hap ening 
of the contingency. Phillips v. Rogers, 405. 


2. By the Rev. Sts. c. 73, § 21, when an execution, that has been lev.ed on 


— 


real estate, has been returned or recorded, and it appears that the estate 
levied on was not the property of the judgment debtor, or not liable to be 
seized on execution, or cannot be held thereby, the judgment creditor can- 
not maintain an action of debt on the judgment; but his only remedy ‘s by 
writ of scire facias, requiring the debtor to appear and show cause why 
an alias execution should not be issued on the judgment. Dennis v, 


Arnold, 449, 


See Morreage, 11. 


EXECUTOR AND ADMINISTRATOR. 


. A testator in New Hampshire, who owned shares in a bank in Boston, 


made the following bequest to his wife, whom he made executrix of his 
will: “ All the property, both real and personal, that 1 am possessed of, 
during her life, except my farm in the town of W. No part of the bank 
stock is to be disposed of, unless her comfort should require it; but it is 
to be apportioned to my relations, according to her discretion, to be enjoyed 
by them, after her decease.” She caused the will to be proved in New 
Hampshire, and gave bond as executrix, but never caused the will to be 
allowed and recorded in this State, according to the provisions of St. 1785, 
c. 12, and Rev. Sts. c. 62: She also gave a power of attorney to a @itizen 
of Boston, authorizing him to sell the shares in the bank there, which were 
accordingly sold by him, and a transfer thereof was made to the purchaser, 
in due form, on the books of the bank. After the death of the exccutrix, 
the will was duly allowed and recorded in this State, and administration, 
with the will annexed, was granted to H., who brought an action against 
the bank, to recover the dividends on the shares, from che time of the said 
sale and transfer. Held, that the executrix, as such, had the legal power 
to convert the shares into money, without the aid of a probate court in this 
State, if she could do it without legal process; that the bank was not 
bound to see to the application of the proceeds, nor to decide whether her 
comfort required the sale ; that if she had no authority to appropriate the 
proceeds to her own use, or if she sold the shares, when she ought to have 
retained them, she was guilty of a violation of official duty, for which her 
sureties were responsible on the probate bond; and that the action could 
not be maintained. Hutchins v. State Bank, 421. 


2. An administrator who takes real estate on execution to satisfy a debt due 


to his intestate, and receives payment therefor, on its being taken from 
him for public uses, is estopped to deny that the estat> was liable to be 


’ 
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xevied on, or that he took any thing therein by the levy. Phillips v 
Rogers, 405. 

3. When real estate, on which an administrator has made a levy to satisfy 
a judgment recovered on a debt due to his intestate, is taken for public 
uses, after the time allowed to the judgment debtor to redeem it has 
expired, and the money, awarded as a compensation therefor, is received 
by the administrator, the sureties on his administration bond are liable for 
his default in regard to that money. Jb. 


FALSE PRETENCES. 
See Iypictrment, 3. 


FENCE. 


1. In an action on the Rev. Sts. c. 19, § 6, to recover double the value of a 
partition fence erected by the plaintiff, after the defendant’s refusal to 
erect it, the defendant cannot defeat the claim by showing that an assign- 
ment of his share of the fence in question was made by fence viewers 
under a mistaken belief of himself and the plaintiff as to the true division - 
line of their lands, and that a part of the land on which the fence was 
made was afterwards adjudged to be the property of the plaintiff. Baker 
v. Lakeman, 195. 

2. In such action, the adjudication, by the fence viewers, that the fence 
erected by the plaintiff is sufficient, is conclusive on the defendant, and 
cannot be impeached by evidence tending to show that the fence was 
insufficient. Nor can the defendant show, in defence, that the plaintiff’s 
own fence was insufficient, when he applied to the fence viewers to survey 
the defendant’s fence, and determine as to its sufficiency. Ib. 


: FIELD DRIVER. 
See Impounpine, &c. 


’ FLOWING LAND. 
See Mitts. 


FRAUDS, STATUTE OF. 


‘An oral contract was made in New York for the purchase of rail road stock, 
and afterwards the buyer paid a part of the agreed price to the seller, but 
finally refused to pay the balance and take the stock. Held, in a suit by 
the seller against the buyer to recover the residue of the agreed price, or 
damages for not performing the contract, that the case was not within that 
clause of the New York statute of frauds, which provides that contracts 
for the sale of goods or things in action shall be void, “unless the buyer 

_ shall, at the time, pay some part of the purchase money.” ‘Thompson v 


Alger, 428. 
See Sate. 


HEIRS. 
See SeE1zrn. 
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IMPOUNDING CATTLE. 


1, When the owner of cattle, that are impounded by a field driver for going 
at large contrary to law, commences an action of replevin against the field 
driver within twenty four hours after they are impounded, he waives the 
notice which the Rev. Sts. c. 113, § 8, require the field driver to give him, 
and cannot rely, in support of his action, on the want of such notice. 
Field v. Jacobs, 118. 

2. The notice which a person who impounds beasts is required by Rev. Sts. 
ce. 113, § 8, to give to the owner of them, within twenty four hours, need 
not state the hour of the day when they were impounded. And proof that 
notice was left in the hands of one of the owner’s family, at his dwelling- 
house, is sufficient to authorize a jury to find that it was left at his place 
of abode. Pickard v. Howe, 198. 

3. A field driver who impounds beasts for going at large on a public high- 
way, is not bound, by Rev. Sts. c. 113, § 6, to leave with the pound keeper 
a memorandum, stating the cause of the impounding and the sum that he 
demands from the owner. Ib. 

4. It 1s no objection to the notice required, by Rev. Sts. c. 113, § 8, to be 
given by a field driver to the owner of impounded cattle, that the field 
driver’s name is signed by another person, if it be done at the field driver’s 
request. 1b. 

5. In an action of replevin brought against a field driver by the owner of 
cattle impounded by him for going at large, the defendant may show in 

- evidence not only that he gave the plaintiff the notice required by Rev. 
Sts. c. 113, § 8, but also that he posted notices according to the provisions 
of § 9. But the plaintiff cannot give evidence that the cattle were not 
suitably provided for, or were ill treated in the pound. Ib. 

6. A notice given by a field driver to the owner of cattle, that they are 
impounded for going at large on the public highway, is prima facie evidence 
that they were so at large, and puts on the owner the burden of proving 
the contrary. Jb. 

7. A turnpike is a public highway, within the meaning of Rev. Sts. c. 19, 
§ 22, which require field drivers to take up and impound cattle going at 
large in the public highway. Ib. 

See Reprevin, 5. 


INDICTMENT. 


1. The St. of 1839, c. 31, by prescribing the same punishment for breaking 
and entering, in the night time, an office adjoining to a dwelling-house, 
with intent to steal therein, which was before prescribed, by Rev. Sts. 
c. 126, § 11, for breaking and entering, in the night time, an office not 
adjoining to a dwelling-house, with the like intent, has not made it neces- 
sary, in an indictment for breaking and entering an office in the night time, 
with intent to steal therein, to allege that the office was, or was not, 
adjoining to a dwelling-house. Larned v. Commonwealth, 240. 

2 When an indictment for breaking and entering a building, with intent to 
steal therein, is correctly framed, an additional charge, that the defendant 
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committed a larceny therein, though defective, and such as would not, of 
itself, be a sufficient indictment for larceny, is no cause for reversing a 
judgment rendered on a general verdict of guilty. Ib. 

3. An indictment on the Rey. Sts. c. 126, § 32, alleged that G. designedly 
and unlawfully did pretend to N. that A. wanted to buy cheese of N., and 
had sert G. to buy it for him, and that a certain paper described, purport- 
ing to be a ten dollar bill of the Globe Bank, in the city of New York, 
was a good bill, and of the value of ten dollars ; by means of which false 
pretences, said G. unlawfully obtained from said N. forty pounds of cheese, 
of the value of four dollars, and sundry bank bills and silver coins, 
amounting to, and of the value of, six dollars, with intent to cheat and 
defraud; whereas the said A. did not want to buy cheese of said N., and 
had not sent G.to him for that purpose, and the said paper was not a good 
bill of the Globe Bank, in the city of New York, and was not of the value 
of ten dollars, but was spurious and worthless. Held, on motion in arrest 
of judgment, that the false pretences set forth were such as might have 
been effectual in accomplishing a fraud on N., in the manner alleged ; 
that neither the omission to allege that G. knowingly made the false pre- 
tences, nor the omission to mention any person whom he intended to 
defraud, rendered the indictment bad ; and that there was no objection to 
the indictment on the ground of duplicity. Commonwealth v. Hulbert, 446. 

4. In an indictment on the Rey. Sts. c. 47, § 2, for selling spiritous liquor to 
be used in or about the seller’s house or other buildings, without being 
licensed as an innholder or common victualler, it is not necessary to allege 


that the quantity sold was less than twenty eight gallons. Commonwealth . 


v. Brown, 522. 


INFANT. 

An infant is not liable for the expense of repairing his dwelling-house, on a 
contract made by him therefor, although such repairs were necessary for 
the prevention of immediate and serious injury to the house. T'upper v. 
Cadwell, 559. 


INSOLVENT DEBTORS. 


1. A., a citizen of this State, ordered goods from a trader in Connecticut, © 


which were sent to him. Held, that A.’s discharge under the insolvent law 
of this State was not a bar to an action brought against him for the price 
of the goods, by the seller, who had not proved his claim under that law. 
Woodbridge v. Allen, 470. ° 

2. A. and B., partners in trade, after signing their individual names, as 
sureties, to a note given by C.to D., took advantage of the insolyent laws, 
and their joint and separate estates were assigned for the benefit of their 


creditors. Held, that D. was entitled to prove his note as a debt against 


the separate estates of the sureties. Weston, ex parte, 1. 

3. A messenger who takes possession of the property of a debtor, by virtue 
of a warrant issued pursuant to the insolvent law, is not liable to an action 
by the debtor for keeping possession after the judge of probate hae 


INDEX. 59] 


disallowed the petitioning creditor’s debt, and dismissed the proceedings 
in insolvency, if the petitioning creditor appeals from the judge’s decision, 
and prosecutes his appeal, although that decision is affirmed by the appel- 
late court: The messenger is not bound to decide, at his own peril, whether 
an appeal lies, nor whether the appellant has done all that is required by 
law to make the appeal allowable; but he is justified in retaining the 
goods, whilst the appeal is pending; and if the decision of the judge is 
affirmed by the appellate court, or the appeal is dismissed, he is not 
answerable to the debtor, unless he afterwards retains the property an 
unreasonable time. Stevens v. Palmer, 464. 

. A messenger who has a warrant against a debtor, issued pursuant to the 
insolvent law, is justified in locking the debtor’s store, though unoccupied, 
and taking the key into his own possession. Ib. 


See Limitations, &c. 3. 


INSURANCE. 


A mutual fire insurance company, which was authorized, by its charter, to 
insure buildings and household furniture to an amount not exceeding three 
fourths of the value thereof, adopted rules, which allowed the assured to 
appraise the property insured, or procure it to be done; but that, in either 
case, the company should not be precluded from having a fair estimate 
made of the property, in case of loss: The company issued a policy, in 
which they caused W. to be insured, under the restrictions and limitations 
expressed in their rules, the sum of $1200, viz. on his dwelling-house 
$750, on his barn $200, and on his furniture in the house $500, “being 
not more than three fourths of the value of the buildings” insured: The 
house was valued; in the policy, at $750, but there was no valuation of the 
furniture: The house and furniture were destroyed by fire ; and in an action 
on the policy, the jury found the value of the house to be $600, and of the 
furniture $400; and it was admitted that the actual loss on each subject 
was more than three fourths of the value so found. Held, that the assured 
was entitled to recover only three fourths of those sums, amounting to 
$750. Post v. Hampshire Mutual Fire Insurance Company, 555. 


INSURRECTION. 
See INTERNATIONAL Law. 


INTEREST. 


.n 1814, A. made a note to B., his brother, promising to pay him $100, “as a 
legacy, to be paid at the decease of T.,” the father of A. and B., who died 
in 1820: From 1802 till 1845, B. was out of the Commonwealth, and his 
place of residence was unknown to his friends: The note was put into 
the hands of a third person, who kept it till 1845, when B. returned, and 
was then first informed, by A., of the existence of the note: Between 
July and December 1845, A. paid to B., on the note, different sums, 
amounting, in the whole, to $100, which were intended to be in full, and 
were accepted by B. in discharge of all claim by reason of the note 
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Befure the last payment was made, B. had claimed interest, and had left 
the demand with an attorney for collection; but A. had refused to pay 


_ interest: B. afterwards brought an action against A. to recover interest 


from the time of T.’s death, when the note was payable. Held, that the 
acceptance of the principal sum by B., in discharge of the note, was a 
compromise of a doubtful claim, made on sufficient consideration, and was 
binding on B.; and that the action could not be maintained. Tuttle v. 
Tuttle, 551. 


INTERNATIONAL LAW. 


One State of the Union, in time of insurrection and civil war in that State, 


a 


has no authority to give orders to her troops to pass over the lines and into 
the territory of another State, to protect herself against insurgents, and to 
capture her rebel citizens who have recently fled over those lines; and 
such orders cannot shield her citizens or soldiers from being criminally 
responsible, in the courts of another State, for there seizing such insur- 
gents, though such citizens or soldiers, when acting under such orders, are 
subject to martial law in their own State; unless there be a necessity, or 
probable cause of necessity, for the defence or protection of the lives and 
property of the citizens of such other State, or for the defence of the 
State itself, that the acts directed by such orders should be done. And of 
this necessity, or probable cause of necessity, the jury, and not the author- 
ities of such other State, are the ultimate judges. Commonwealth v. 
Blodgett, 56. 
JUDGE. 


. It is within the discretion of a judge, in a case in which there are several 


grounds of claim or defence, to inquire of a jury upon what facts their 
verdict was found. Spoor v. Spooner, 281. 


2. When, in the opinion of a judge, the evidence which is introduced on a 


trial, to prove a fact on which a party relies, does not prove such fact, and 
he is clear that a verdict for such party, founded on such evidence, 
would be set aside as a verdict against evidence, he may, in his discretion, 
state to the jury that the evidence is insufficient for the purpose for which 
it was offered, and advise them to find a verdict accordingly. Davis v. 


Maxwell, 286. 
See Exceptions. New Tria. 


JURISDICTION. 


A ship lying at anchor between Boston and Chelsea, off Constitution Whart, 


at the distance of one fourth or one third of a mile from said wharf, in 
water of the depth of four or five fathoms at low tide, and between one 
third and one half of a mile’s distance from the navy yard in Charlestown, 
is within the body of the county of Suffolk; and an offence committed on 
board a merchant ship, so situate, owned by a citizen or citizens of the 
United States, is exclusively cognizable by the courts of the State. 
Commonwealth vy. Peters, 387. 


See Aurrerois Acquit. Eguiry, 1 
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JUSTICE OF THE PEACE. 
See Error. 


KIDNAPPING, 


The Rey. Sts. c. 125, § 20, providing for the punishment of those who, with: 
out lawful authority, forcibly confine any person in this State, or carry any 
person out of the State against his will, apply to soldiers of another State, 
acting under martial law, and under the military authorities of that State, 
in time of civil war and insurrection there, who come into this State and 
seize and carry away the insurgent citizens of that State, who are found 
here. Commonwealth v. Blodgett, 56. 


LANDLORD AND TENANT. 


1. An oral lease for years gives the lessee only an estate at will, which 1s 
determined by a written lease for years, given by the lessor to another 
person. Kelly v. Waite, 300. 

2. A., the owner of land, made an oral lease thereof to W., in the month of 
March, for the season: In May following, A. made a written lease of the 
same land to D., for the season, and D. immediately entered thereon, gave 
notice to W.’s servants, who were at work there, that he had such written 
lease, and ordered them away: W. did not again enter upon the land until 
July, when he entered and carried away the hay and grass, which D. had 
sold to K. Held, that if W. had notice of the lease to D., he was liable 
to K. in an action of trespass de bonis asportatis. Ib. 

3. A tenant of real estate, who enters under a parol demise from A., and 
holds over, cannot defeat a writ of entry brought by A. to recover posses- 
sion of the demised premises, by setting up a conveyance of the premises, 

_ made by himself to B. after the demise, and a subsequent holding by him 
under B. Cobb v. Arnold, 39. 


LARCENY. 
See SENTENCE. 


LEASE. 


W. demised a farm and sheep to H. and S. for a year, at $100 rent, by an 
instrument which contained these words: “ The wool now growing on the 
sheep, and the lambs, if any, which the sheep may have, I shall claim to 
remain my property, until the worth of it and them is paid me towards the 
use of the place:” The wool and lambs were attached, during the year, 
as the property of H. and S., before they had paid any part of the rent ; 
and W. brought an action of trespass against the attaching officer, Held, 
that the wool and lambs were the property of W., and that the action was 
well brought. Whitcomb v. Tower, 487. 


See LANDLORD AND TENANT. 
LEGACY. 
See Trustee Process, 2, 
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LIEN. 


See ATTACHMENT. 


LIMITATIONS, STATUTE OF, 


1. The provision in Rev. Sts. c. 120, § 9, that “if, after any cause of action 
shall have accrued, the person against whom it has accrued shall be 
absent and reside out of the State, the time of his absence shall nct be 
taken as any part of the time limited for the commencement of the 
action,” applies to a case in which the cause of action had accrued before 
the revised statutes went into operation, and the party against whom it 
had accrued afterwards was absent from and resided out of the State. 
Brigham v. Bigelow, 268. 

2. On the 31st of August 1844, A. sued out a writ against D., on a note 
dated September 15th 1838, payable on demand, and described D., in the 
writ, as of T’. in the county of B., where he formerly resided, though he 
had removed to M. in the county of P., about two years before, without 
A.’s knowledge: The writ was delivered to an officer in the county of B., 
near the last day of service, who made return thereon that he could not 
find D. in his precinct: On the 31st of December 1844, A. sued out 
another writ against D., on the same note, and caused it to be served, and 
entered in court. Held, that the first action was duly commenced, and 
that it failed of a sufficient service by an unavoidable accident, and there- 
fore that the second action was saved from the operation of the statute 
of limitations within the meaning of the Rey. Sts. c. 120,§ 11. Bullock 
v. Dean, 15. 

3. A., the surviving member of a firm that owed W. $20 for goods sold, 
wrote a letter to W., within six years next before W. sued him for the 
goods, saying that W.’s bill ought to have been paid before, and promising 
to attend to it in a short time: A. afterwards took advantage of the insol- 
vent law, and inserted in the schedule of his debts the sum of $20, as due 
to W. Held, that these facts showed a sufficiently definite acknowledg- 
ment of the $20 debt due to W., to take the case out of the statute of 
limitations, on which A. relied in defence. Woodbridge v. Allen, 470. 


See AssumpsiT, 2. 


LORD’S DAY. 


See Action, 3. 


MANUFACTURING CORPORATION. 


The provision of the Rev. Sts. c. 38, § 16, that all the members of an incor- - 
porated manufacturing company shal] be jointly and severally liable, in 
certain cases, for the debts of the company, extends to those who are 
members when the liability of the company is sought to be enforced, and 
is not confined to those who were members when the debts were con- | 
tracted. Curtis v. Harlow, 3. 
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MARRIAGE. 


The St. of 1841, c. 20, makes the evidence of cohabitation by a man and 
woman, as married persons, competent evidence of their marriage, as well 
on the trial of a writ of right, when it is necessary to prove the fact of the 


demandants’ marriage, as in other hearings before a court. Means v. 
Welles, 356. 


MEETING-HOUSE. 


A town held its meetings in a parish meeting-house, nearly fifty years, free 
of charge, and the parish afterwards sold the house to G. Held, that G. 
could not dispute the right of the town to hold meetings in the house, 
whilst it remained where it was erected. Held also, that a grant, by the 
parish to the town, of a right to hold meetings therein, might be p-esumed 
from the long occupation of the house for that purpose. Goff v. Inhabil- 
ants of Rehoboth, 26. 

See Deep, 4. 


MESSENGER. 
See Insotvent Desrors, 3. 4. 


MILLS. 


J. D., who owned a saw mill and clothier’s works, and also the land above 
and below them, on both sides of the stream on which they stood, and up 
to the pond from which the stream flowed, conveyed to S., in 1833, a piece 
of the land, below the saw mill and clothier’s works, by a deed which 
contained these clauses: “ With the privilege of flowing back the water. 
by adam on said premises, within two rods of where the water is now 
taken out of the pond: Also the privilege of using the water on said 
premises for all kinds of machine, except for a saw mill and ciothier’s 
works for customers: And also the privilege of drawing water from the 
pond, by raising the gate, for the benefit of the machinery that may be 
erected on said premises, under the above exception or reserve: And 
further, I reserve to myself, my heirs and assigns, the privilege of raising 
the gate at the pond, at all times, to draw water for the benefit of my 
machinery below:” §S. erected a factory on the land thus conveyed to 
him: In 1839, D. conveyed to W. the land lying above that which he had 
conveyed to S., extending to the pond, and also a strip of land, two rods 
wide, on the side of the land conveyed to S., and the deed of conveyance 
relinquished to W. the right to flow any other Jand which D. owned, by a 
dam which might be, or could be raised, on the premises thus conveyed : 
W. dug a canal through said strip, and conveyed the water, through said 
canal, into the stream below the land and factory of S., thereby rendering 
said factory nearly useless: S. brought an action against W. for diverting 
the water, and W. attempted to justify, on the ground that S. had raised 
the water higher than within two rods-of where it was taken out of the 
pond, when he received his deed from D., and had thus exceeded the 
limit of the right granted to him by that deed; and that W. had diverted 
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only so much of the water, as to keep it down to that limit. Hele’, that all 
the reservations in D.’s deed to S. were for the benefit of D.’s saw mill, 
&c. and were to him and his assigns, as owners thereof; and that W., 
not having purchased the saw mill, &c. could not set up those reserva- 
tions for any purpose; that there was not in D,’s deed to §., either by 
express words or necessary implication, any restriction, on which D.’s 
grantors or assigns could insist, to prevent S. from flowing D.’s land 
beyond the line mentioned in that deed, subject to payment of damages 
under the mill acts, provided such flowing should not interfere with any 
mill above; and that if S. had raised the water, for the use of his factory, 
higher than the limit mentioned in his deed from D., W. was liable to 
an action for diverting it, and that W.’s remedy against S., if any, was 
under the mill act. Judd vy. Wells, 504. 

When the time during which a mill dam may be kept ‘up is restricted, by 
the verdict of a sheriff’s jury, to certain months in each year, and the mill 
owner keeps it up during the other months of the year, and thereby flows 
another’s land, he is liable to the land owner, in an action at common law, 
for the damage done by such flowing. Hill v. Sayles, 142. 


. After a sheriff’s jury have, by their verdict, restricted a mill owner from 


keeping up his mill dam during certain months in the year, he is liable to 
the land owner, in an action at common law, for flowing the land, by 
that dam, during those months, although he causes such flowing through 
a canal cut by him, by the side of the stream, after the verdict, instead 
of causing the water to flow back in the natural stream, as it flowed 
before the verdict. Jb. 

The remedy for a town against a mill owner, who overflows a road which 
the town is by law obliged to repair, and does repair, is by an action on 
the case, and not by a complaint under the Rey. Sts. c. 116; and in such 
action the town is entitled to recover the expense incurred in repairing 
the road, with interest from the time of demanding payment from the mill 
owner, but is not entitled to recover the costs of an indictment against 
the town for not seasonably repairing the road. Inhabitants of Andover v. 
Sutton, 182. 

A mill owner placed a dam across the outlet of a pond, and thereby 
caused the water to overflow a road near the bank of the pond: The town, 
that was obliged by law to repair the road, repaired it, and caused a bank 
wall to be built upon the shore of the pond, out of the line of the road, 


to stop the washing away of the bank, and to protect the road against the 


action of the water, which would otherwise have soon reached the boun- 
dary of the road: Held, in an action by the town against the mill owner to / 
recover the expenses of repairing the road, that the expense of building 
the wall might be recovered of the defendant. Ib. 


See AmENDMENT, 1. Awarp, 2. 


MONEY HAD AND RECEIVED. 


See Assumpsit, 1. 5. 


INDEX. 597 


MORTGAGE. 


Of real estate. 


l. B. mortgaged land to H. S., in 1839, on the followiig condition 
“ Whereas H. S. has signed a note with said B., as surety, payable to D. 
S.; now, if said B. shall save said H. S. from any trouble, cost or expense, 
by reason of signing said note, this deed to be void:” In 1841, B.’s right 
to redeem said land was attached, and was sold, in April 1843, on execu- 
tion, and conveyed, by an officer’s deed, to H.: In September 1843, H. 8. 
assigned said mortgage to D.S., by a deed in these words: “ Know all 
men, that in consideration of D. S. agreeing to release me from all lia- 
bility, other than the use of my name in the collection of the same, of a 
joint and several note, signed by B. and myself, dated October 7th 1839, 
I hereby assign, transfer and set over to said D. S. all my right, interest 
and claim to the within mortgaged premises:” D. S. thereupon took 
peaceable possession of the land, and held possession, for the purpose of 
foreclosure: H. brought a bill in equity against D. S. to redeem said 
mortgaged land, and insisted that nothing was due on B.’s mortgage to 
H.58., inasmuch as by the instrument of assignment made by H. S. to D.S., 
H. 8. was released from his liability as surety for B., and the land dis- 
charged from the incumbrance of said mortgage. Held, that said mort- 
gage was not discharged, and that D. 8. was entitled to hold the land, as 
against H., until H. should pay B.’s note to D. S.. Hayden v. Smith, 511. 

2. If a mortgagee of land represents to a third person that the debt, which 
his mortgage was given to secure, is paid or satisfied, and that nothing is 
due on the mortgage, and such person, by reason of that representation, 
relinquishes an attachment of the mortgagor’s goods, and takes a mort- 
gage of the same land, to secure the debt, which he had previously 
secured by the attachment, the last mortgage, as between the two mort- 
gagees, will take priority of the first, although the first was on record 
when such representation was made. Platt v. Squire, 494. 


See Covenant, 2. Equity, 3. 9. Writ or Enrry, 2. 


: Of personal property. 

3. A mortgage of “all and singular the stock, tools, and chattels belonging 
to” the mortgagor, “in and about the wheelwright’s shop occupied by ” 
him, is not void, as against his creditors; and if they attach the property, 
the mortgagee may demand payment of the attaching officer, inthe manner 
prescribed by Rev. Sts. c. 90, § 79, and Mm an action against him, may 
‘show, by parol evidence, what articles were in and about the shop when 
the mortgage was made. Harding v. Coburn, 333. 

4. When a mortgage mentions a specific number of articles of a certain 

_ kind, in and about a shop, and also all the other personal property there 
situate, the specific enumeration does not prevent the passing of other 
articles of the same kind, which are in and about the shop. Jb. 

6. When unfinished articles of manufacture are mortgaged, and the mort- 
gagor afterwards adds labor and material to them, the mortgagee will hold 


598 INDEX 


them, as against a creditor of the mortgagor, if they remain substantially 
the same as when mortgaged. Whether he would so hold them, if they 
are substantially changed, or their value is greatly increased, by such 
addition — quere. Ib. 

6. A mortgagee of chattels which were attached by a creditor of R., the 
mortgagor, seasonably delivered to the attaching officer the following 
writing: “I hereby demand payment of, and indemnity for, the amount 
stated in the following account.” (Describing six promissory notes of 
R.) “All the above demands are now due and payable from said R. to 
me. I also demand of you indemnity for my liability, as indorser, for the 
accommodation and benefit of said R., of the following described notes 
of hand.” (Describing them.) “The foregoing demand is made on you, 
in consequence of an attachment made by you on a writ in favor of G. 
and S. against R.; which property I claim to hold under two mortgages 
executed and delivered by said R. to me.” (Setting forth the dates of the 
mortgages, and the volumes and pages in which they were recorded in the 
registry of mortgages.) Held, that this was a sufficient statement and 
demand, under the Rev. Sts. ¢. 90, § 79. Ib. 

7 On the trial of an action, brought by a mortgagee of chattels against an 
officer for attaching them as the property of the mortgagor, the jury were 
instructed that the plaintiff must prove that the written statement, which 
he made to the officer, of the debt or demand for which the property was 
liable to him, was substantially true and correct, but that no slight, inno- 
cent and immaterial misstatement would defeat his action. Held, that this 
instruction was not justly subject to exception. Jb. 

8. The rule that requires the owner of chattels, which he suffers to be mixed 
with those of another, to point out his own, and demand them of an officer, 
who seizes the whole as the property of the other, before he can sue the 
officer, does not apply to the holder of a mortgage of all the persona) 
property on certain premises, with a provision (which he supposes to be 
legally operative) that it shall also cover all other personal property which 
the mortgagor may put on the premises in the place of such as he should 
sell and deliver. Jb. 

9. A mortgage of goods vests the general property in the mortgagee, whe 
has the immediate right of possession, unless there is an express stipula- 
tion to the contrary, and may maintain an action of trespass against him 
who wrongfully takes the goods away, although he has not given notice to 
the mortgagor or person in possession, pursuant to St. 1843, ¢. 72, § 1, of 
his intention to foreclose the mortgage. Brackett v. Bullard, 308. 

tO. Under the Rev. Sts. c. 90, § 79,a demand by a mortgagee of goods upon 
an officer or creditor who has seized them for the debt of the mortgagor, 
if not made until ten months after the seizure, and no good cause is shown 
for the delay, is not within a reasonable time, and will not give the mort- 
gagee a right of action against the officer. Jb. 

!J. The Rev. Sts. c. 90, do not authorize an officer to seize mortgaged goods 
on an execution against the mortgagor, but only on a writ of attach 
ment. Ib. 
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NEW TRIAL. 


if a party, at the trial of a cause, does not make a question 4s to a certain 
fact, and present it to the jury, his request to the judge, after the argu- 
ment is closed, to instruct the jury as to the law which would arise upon 
such fact, comes too late, and the refusal of his request is no ground of 
exception: But upon such party’s petition for a new trial, the court may 
receive evidence of what passed at the trial; and if they are’ satisfied that 
evidence was given upon which the jury might have found such fact, and 
are also satisfied that the party intended to make such fact a point in his 
case, the court may grant a new trial, provided such fact, if proved, would 
change the result of the case. Dole v. T'hurlow, 157. 


ry ~NOLLE PROSEQUI. 
See VERDICT. 


NONJOINDER. 
See Apatemeyt. Assumpsit, 5. Equity, 5. 9. 


NONSUIT. 

A. and §., his wife, and B., and C. who was alleged to be his wife, joined in 
a writ of right, 4o2manding certain lands in right of the wives: On the 
trial, the marriage of B. and C. was not proved, and they were permitted 
on their motion, to become nonsuit, and A. and 8S. obtained a verdict for 
S.’s portion of the demanded premises. Held, that the nonsuit was rightly 
permitted. Means v. Welles, 356. 


NON-TENURE., 
Writ or Enrry, 1. 


PARTITION. 
See SuRVIVORSHIP. 


PARTNERSHIP. 
Sce Assumpsit, 2. Equity, 5.6. Insotvent Desrtors, 2. 


PAUPERS. 


A parent does not gain a settlement in a town by residing thereir. ten 
years together, and paying all taxes assessed on him for five of .hose 
years, if, during such residence, he is supplied by the town, in which he 
has a settlement, with money to aid him in supporting his helpless chil- 
dren. Jnhabitants of Taunton v. Inhabitants of Middleborough, 35. 


PERJURY. 

1. On a trial for perjury, the testimony of a single witness is sufficient to 
prove that the defendant swore as is alleged in the indictment. Common. 
wealth v. Pollard, 225. 

2. When a party is indicted for perjury in giving testimony on the trial of 
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an issue in court, proof that his testimony was admitted on that trial is not 
sufficient to warrant a jury, upon the trial of the indictment, to infer that 
such testimony was material to the issue. Jb. 

3, Perjury may be committed by wilfully false swearing in a point which is 
only circumstantially material to the question in dispute. Jb, 


PILOT AND PILOTAGE. 


1. By the provisions of the Rey. Sts. c. 146, the rules and regulations, made 
by the commissioners of pilots, approved by the trustees of the Boston 
Marine Society, and published in the newspapers, pursuant to St. 1835, 
c. 149, § 4, remained in force, with all the authority of law, after that 
statute was repealed by the St. of February 20th 1836. Hunt v. Mickey, 
346. 

2. Under the Rev. Sts. c. 32, and the fifth rule of the commissioners of 
pilots, made on the 16th of April 1835, and approved and published, as 
required by St. 1835, c. 149, § 4, the owner of a vessel, as well as the 
master, was liable to pay pilotage fees to a pilot who duly offered to pilot 
the vessel into Boston harbor. Jb. 


POLICE OFFICER. 


The law does not require that a police officer for the city of Boston, appointed 
pursuant to St. 1838, c.'123, should be sworn to the faithful discharge of 
the duties of his office ; and therefore a party indicted for assaulting such 
police officer, and obstructing him in the discharge of the duties of his 
office, cannot defend by showing that he had never been sworn. Com- 
monwealth v. Dugan, 233. 


PRESUMPTION. 
See Merrine-Hovuse. Promissory Nore,2. Wary, 6 


PROMISSORY NOTE. 


1. A just.cc of the peace sentenced a prisoner, whom he had convicted of 
larceny, to pay a fine and costs, and, on his failure to pay them, delivered 
a mittimus to an officer, who, while conducting the prisoner to jail, took 
the promissory note of a third person, for the amount of the fine and costs, 
and his own fees, payable to the justice, and discharged the prisoner. 
Held, in a suit by the justice on the note, that it was void for illegality of 
consideration. Bills v. Comstock, 468. 

2. A. made a note payable to B. or bearer, in three years, at P. T.’s dwelling- 
house in M., “ said note to be kept in the hands of P. T.:” The note came 
into the possession of P. T.’s administrators, who demanded payment 
thereof, after it became payable, at said dwelling-house, and brought an 
action thereon against A., alleging that P. T’. became the bearer thereof : 
Held, that the legal presumption of title, which arises from possession of a 
note payable to bearer, must prevail in this case, and that the plaintiffs 
were entitled to recover. T'ruesdell v. Thompson, 565. 

3. The indorsee of a note, who receives it for value from the second indorser, 
after it has been dishonored by the maker, can recover thereon against the 
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maker, although he knew, when he received it, that, as between the maker 
and the first indorser, it was an accommodation note. Thompson v. 
Shepherd, 311. 

B. made a promissory note payable to S. or order, and 8. and T\. signed 
their names to these words written on the back thereof: “ We guaranty 
the payment of this note.” Held, that this was not such an indorsement 
as authorized the holder of the note to sue upon it as indorsee. T'ultle v 
Bartholomew, 452. 

L. made a note for $3000, dated February 6th 1839, payable to B. on the 
Ist of April following ; and B. signed the following writing at the bottom 
of the note: “In the event that L. does not get the appointment of post- 
master at A.,1 agree to submit to such deduction from this note as C. and 
D. shall say:” L. was not appointed postmaster at A. until the 25th of 
May 1841, and was afterwards sued by B. on the note. Held, that the 
contingency, on which B. was to submit to such deduction as C. and D. 
should say, occurred on the Ist of April, when the note was payable, and 
that L. was entitled to such deduction, though he afterwards was appointed 
postmaster. Briggs v. Lapham, 475. 

A. holding the promissory notes of C., who had consigned goods to W. 
for sale, indorsed the notes to W., and took W.’s note for the amount 
thereof, and also an accountable receipt from W., by which he undertook 
to pay his said note, if the assets of C., in his hands, should be sufficient, 
after deducting the amount of prior acceptances made by him: A. after- 
wards gave up said note and receipt to W., and took from him another 
note, for the sum due to A. from @., payable absolutely, and on demand: 
The assets of C. in W.’s hands proved to be insufficient to meet said prior 
acceptances. Held, that there was no want or failure of consideration for 
the last note. Adams v. Wilson, 138. 

P. gave a promissory note to T’., and also indorsed to T., as collateral secu- 
rity, a third person’s draft, for which T. gave a receipt, stating that he was 
to sell or collect the draft, and indorse the proceeds on P.’s note: P. after- 
wards gave his written consent that T. might give up the draft for a cer- 
tain sum; and T, gave it up for a less sum: T. brought asuit on P.’s note, 
and P. claimed the right to deduct therefrom the full amount of the draft, = 


‘the ground that T. had no authority to give up the draft, for the sum which 


he received for it, and that if it had been returned to P., he might have 
been able to collect it in full: T’. thereupon, by leave of the court, indorsed 
on the note the sum for which P. had consented that T. should give up the 
draft. Held, that by P.’s indorsement of the draft, T. became the legal 
owner of it, with authority to compromise it as he pleased; that he was 
liable to P. only for a reasonable accounting; that P.; after consenting 
that T. might give up the draft for a certain sum, could not hold T. to 
account for a larger sum; and that T. was entitled to judgment for the 
balance due on the note, after deducting the sum which T. had indorsed 
thereon. Thayer v. Putnam, 297. 


See Equity, 11. Evinence, 4.5.6. Inrerest. 
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PROSTITUTION. 
See ABDUCTION. \ 


RAIL ROAD CORPORATION, 


The superintendent of a rail road depot has not a right to order a person to 
leave the depot, and not come there any more, and to remove him there- 
from by force, if he does come, merely because such person, in the judg- 
ment of the superintendent, and without proof of the fact, had violated 
the regulations established by the rail road corporation, or had conducted 
himself offensively towards the superintendent. Hall v. Power, 482. 


See AssauLT AND BATTERY. 


REBUTTER. 
See Covenant, 2. 


RELEASE. 
See Mortgage, 1. Way, 3. 


REPLEVIN. 


1. Under the Rev. Sts. c. 113, a writ of replevin may be delivered to an 
officer, and he may commence the service thereof, before taking a bond 
from the plaintiff; but he cannot deliver the property to the plaintiff, nor 
do any thing more than is necessary to effect an appraisement of the 
property, until the plaintiff has given the bond required by the statute. 
Wolcott v. Mead, 516. . 

2. It is not necessary that it should appear, in an officer’s return of a writ of 
replevin, either that the defendant was requested, or haa notice, to appoint 
an appraiser of the property, or that the parties did not agree as to the 
value thereof. Jb. 

3. Though it is the general duty of an officer, who has a writ of replevin, to 
appoint three appraisers of the property to be replevied, yet hg is justified 
or excused for omitting so to do, when the parties agree as to the value: If 
the parties do so agree, the officer should certify that fact in his return, 
when he, for that reason, omits to appoint appraisers. 1b. 

4, A defendant in replevin cannot procure a dismissal of the action, because 
the replevin bond, given by the plaintiff, is with one surety only, unless 
he specifies that fact distinctly, at the first term, as a cause for dismissal : 
The action will not be dismissed for that cause, upon a motion which 
merely states, as a reason for dismissing it, that the officer made his 
service, or commenced the service, before any bond was given, as the law 
requires. Ib. 

5 If a writ to replevy impounded cattle is filled up within twenty four hours 
after they are impounded, with the intent of the plaintiff, at all events, to 

have it served, whether the defendant shall give him notice of the impound- 
ing within twenty four hours or not, the action of replevin is commenced 
when the writ is so filled up, although it is not served, nor given to an 
officer for service, and no replevin bond is executed, until after the 
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expiration of twenty four hours from the time of the impounding. Fveld 
v Jacobs, 118. 


See Impounnine, &c. 


RESERVATION 
See Deep, 4. Mitts, 1. 


RHODE ISLAND INSURRECTION. 
See INTERNATIONAL Law. 


SALE. 


C., whose business was that of collecting rough tallow and preparing it tor 
market, made an oral agreement with L. to furnish him with a certain 
quantity of tallow, of good quality and color, at a certain price per pound 
and to deliver it at a certain place, and afterwards furnished and delivered 
the specified quantity, and made and signed bills of parcels, in which the 
article was denominated “ tallow,” without other description or designa- 
tion: L. accepted the tallow, and paid the agreed price for it. Held, that 
the agreement was within the statute of frauds, and that L. could not 
recover for a breach of warranty, made by C. at the time of the agreement, 
that the tallow should be of good quality and color. Held also, that if the 
delivery of the tallow by C.,and the acceptance and payment by L., were 
to be regarded as constituting one entire contract of sale, yet there was 
no contract of warranty, because the bill of parcels, which was the only 
written memorandum signed by C., specified none, and contained no 
description or denomination, from which a warranty could be: inferred. 


Lamb v. Crafts, 353. 


SCHOOLS AND SCHOOL DISTRICTS. 


1. A school district passed the following vote or by-law: “The annual 
meetings of the district shall be called by the prudential committee, and 
warned by the clerk, who shall cause a copy of the warrant to be published 
in” a certain newspaper, printed in the town, “and shall also post a copy 
of the same in four different public places within the limits of the district ; 
and the prudential committee shall call the annual meeting of the district 
on the Saturday evening following the annual town meeting in March:” 
The clerk signed and issued a warrant, not under seal, for an annual 
district meeting on the Saturday evening designated in the said vote or 
by-law, “by order of the prudential committee,” (which order was oral,) 
and made thereon the following return: “In pursuance of the above 
warrant, I have warned the legal voters of the district,” (naming it,) “ as 
prescribed by the by-laws, to attend and act upon the. business therein 
named. J. A. G. District Clerk.” Held, that the warrant for the meeting, 
and the warning of the meeting, were valid. Kingsbury v. School District 
in Quincy, 99. 


2. A school district, after having chosen one person as prudential committee 
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at its annual meeting, and adjourned, may choose additional members of 
such committee at the adjourned meeting. Ib 

3. A majority of a prudential committee of a school district may lawfully do 
official acts; especially after a refusal of the minority to meet with them. Jb. 

4 A school district, by vote, instructed its prudential committee “to prose- 
cute for trespasses that have been, or in future may be, committed, by 
breaking into the school houses of the district,’ and the committee 
employed an attorney to commence several actions of trespass, which he 
commenced and prosecuted accordingly ; and he afterwards sued the 
district for his fees and disbursements in those actions. Held, that the 
district was bound by the acts of the committee, and that the attorney 
was entitled to recover, although the said vote of the district was not in 
pursuance of any article in the warrant for the meeting at which it was 
passed. Jb. ; 

5. A clerk ofa school district, who is once duly sworn into office, and is 
afterwards chosen clerk, but is not again sworn, is qualified to act as clerk, 
by virtue of the Rey. Sts. c. 23, § 27, which provide that he “shall hold his 
office until another shall be chosen and sworn in his stead.” School Dis- 
trict in Stoughton v. Atherton, 105. 

6. A clerk of a school district, after he is out of office, and another is chosen 
and sworn in his stead, cannot amend the district records, Ib. 

7. The records of a school district showed that the district voted to authorize 
their clerk to call and warn their annual meetings. Held, that the clerk 
was not thereby authorized to call and warn any other than the annual 
ineetings ; and that other meetings must be called by the selectmen or pru- 
dential committee, according to the provision of the Rev. Sts. c. 23, § 46. 
Held also, that parol evidence was inadmissible to prove that the real vote 
of the district was, to authorize the clerk to call and warn all district 
meetings. Jb. 

8. A school district can act only in its corporate capacity, and can bind 
itself only by acts authorized by legal votes passed at a district meeting 
regularly called. Jb. 

9. A meeting of a school district, which the clerk of the district had no 
authority to call and warn, was called and warned by him, at the request 
of A.,a member of the district, who attended the meeting, and made a 
written offer to lease to the district, on certain terms, a parcel of his land 
for the site of a school house; and the district voted to accept the offer: 
A. afterwards refused to execute the lease, and the district brought a bill 
in equity against him to enforce specific performance of his agreement. 
Held, that A. was not estopped to deny the legality of the meeting ; that 
the district, by reason of the illegality of the meeting, was not bound by 
its vote; that the agreement, for want of mutuality, did not bind A.; and 
that the bill could not be maintained. Jb. 

10 Under an article in a warrant for an annual town meeting, “to choose 
all such town ‘officers as the law directs,” the town may lawfully pass a 
vote authorizing the several school districts to choose their prudential com 
mittees. Kingsbury v. School District in Quincy, 99. . 
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11. An inhabitant of a school district, who removes therefrom before the 
district votes to raise money for the purpose of erecting or repairing a 
school house, is not liable to be taxed for that purpose, although he was a 
member of the district on the Ist day of May next before the vote was 
passed. Savary v. School District in Georgetown, 178. 


SEIZIN. 


When part of the heirs enter on land that descends to them, their entry is 
presumed to be according to their legal title, and it enures to the benefit 
of all, so that all are seized, unless those who enter claim adversely, and 
oust the others. Means v. Welles, 356. 


See AMENDMENT, 2. 


. SELECTMEN. 
Selectmen have no authority, by virtue of their office merely, to make a 
contract, in behalf of a town, for the hiring of a building for the purpose 
of holding town meetings in it. Goff v. Inhabitants of Rehoboth, 26. 


SENTENCE. 


It is not required by the Rev. Sts. c. 126, § 19, that the court, in order tu 
- warrant the sentence therein prescribed for a person convicted of larceny, 
who has been previously convicted of the like offence, should adjudge 
him, in terms, to be a common and notorious thief. Rice v. Common- 


wealth, 246. 
SEQUESTRATION. 


A chose in action is subject to sequestration to compel the payment ol 
money under a decree of a court of equity. Grew v. Breed, 363. 


SET-OFF. 


A. B. gave his note to E. C. for six hundred dollars, on demand, to be nego- 
tiated to S. C. in payment of a debt due from E. C. to 8. C.; and E.C., at 
the same time, gave his note for six hundred dollars to A. B., and a mort- 
gage of personal property to secure said note: 8. C. refused to receive 
A. B.’s note in payment of E. C.’s debt, sued E. C., attached the property 
which E.C. had mortgaged to A. B., and recovered judgment: E. C. 
indorsed A. B.’s note to J. L.: A. B. sued E. C. on E. C.’s note to him, 
and recovered judgment: J. L. brought an action against A. B. on his 
note, which E. C. had indorsed to J. L., and A. B. filed in offset, under the 
provisions of St. 1839, c. 121, § 1, his judgment against E. C.: On the trial 
of this action, it appeared that when 8. C., in his suit against E. C., 
attached the property that had been mortgaged to A. B. by E. C., A. B. 
brought an action against him for attaching it, but that the action was 
never entered in court; that the mortgaged property was sold towards 
satisfying the judgment which 8. C. recovered against E. C.; and that 
S.C. gave A. B. a bond of indemnity against his note to E. C., which 
was indorsed to J. L. Held, that these transactions did not amount to a 
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payment of A. B.’s note to E. C., and that A. B. was entitled to set off 
against his note to KE. C., the judgment which he had filed, although the 
set-off enured to the benefit of S.C. Lewis v. Brooks, 304. 


SETTLEMENT 
See PaupErs. 


SEVERANCE. 
See Assumpsit, 5. 


SHERIFF. 


1. F’., a deputy sheriff, attached personal property on a writ sued out by P. 
_against M., and took a receipt therefor from O.: P. recovered judgment 
on said suit, took out execution, and forwarded it, for service, to F., who 
was then out of office: F. gave the execution to A., a deputy sheriff, and 
F. and A. went to O. with the execution and receipt, and one or both of 
them demanded the attached property of O., who did not deliver it, but 
cigned an acknowledgment on the receipt, that it had been demanded of 
him by A.: Afterwards F. delivered the receipt to A., who accepted it, 
and commenced a fruitless suit thereon against O.: P. brought an action 
against the sheriff for F.’s default in not safely keeping the property, so 
that the execution could have been levied on it. Held, that F., though 
out of office, was bound to keep the property safely thirty days after judg- 
ment; but that, in order to charge him or the sheriff for his default, it 
must appear that the property was demanded of him, unless he waived a 
demand, within thirty days after judgment, by an officer having the 
authority and charged with the duty of satisfying the execution. Held 
also, that if A., who received the execution from -F., was not to be con- 
sidered as if employed by P., then no person was authorized and employed 
by P. to serve the execution, and that no legal demand was made on F, ; 
but if A. was to be considered as if he received the execution from P., 
then he was P.’s agent to demand the property of F. Held further, that, 
on the facts, there was, Ist, either no demand by A. on F. for the delivery 
of the property attached; or if there was, then, 2d, that the delivery of 
the receipt by F. to A., after a demand on O. by F., or by A. in F.’s pres- 
ence, rendered O. responsible on his receipt, and that the acceptance of 
the receipt by A. was an admission by him of a sufficient compliance with 
such demand, and a waiver of any further performance; and that the 
action could not be maintained. iawrence v. Rice, 527. 

2. In an action against a sheriff for the default of A., his deputy, the declg: 
ration averred that the plaintiff recovered fudieneank against M., and took. 
out execution thereon, and delivered it to said A.; that goods and 
real estate were attached, on the original writ, by F., another deputy 
sheriff, and were held by him to satisfy said execution; yet that A. 
neglected to levy the execution on the real estate attached, and to seize 
and sell the goods attached, and to return the execution: The agreed 
facts in the case were, that the execution was sent to F. after he was out 
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of office, and he delivered it to A. within thirty days after said judgment 
was rendered, and informed him that the goods, which F. attached on the 
original writ, were delivered to O., who gave a receipt for them, and 
redelivered them to M., the debtor, who afterwards sold them; that F’, and 
A. went to O.’s house, and A. demanded of him the attached goods for 
which he had given a receipt; that I’ then delivered the receipt to A., on 
the back of which O. had written and signed an acknowledgment that A 
had demanded of him the goods therein mentioned ; that A. accepted said 
receipt, and that O. promised to pay the amount in a short time, but after- 
wards became insolvent ; that A. had no knowledge of the attachment of 
the real estate of M. within thirty days after said judgment was rendered : 
that, before the expiration of that time, M. had alienated said estate ; 
that no instructions were ever given to F. or A. to levy on real estate, or 
in what manner to collect the execution; and that A. never returned the 
execution into the clerk’s office, but enclosed it in a letter, directed and serit 
by mail either to the clerk or to the creditor’s attorney. Held, that A. was 
not guilty of any default, for which an action could be maintained against 
the sheriff, besides that of not returning the execution; and that, for A.’s 
default in not returning the execution, the sheriff was liable to nominal 
damages. Lawrence v. Rice, 535. 


SMOKING, &c. IN STREETS. 
See Way, 8 


SPIRITOUS LIQUOR. 


See Evivence, 3. Inpictment, 4. 


STATUTES CITED, EXPOUNDED, &c 


Eneuisn STarures. 


13 Edw. 1. c. 45. Scire Facias, 449. 
44 Eliz, c 4. Charitable Uses, 258. 


Cotony ORDINANCES. 


1651 and 1657. Taxes, 217. 


Provinc1aL STATUTES. 


1692 and 1730. Taxes, 217, 218. 
1754. Donations to Pious Uses, 255. 


Sratutes or THE Unirep SratTes. 


1790, c. ae eo ‘ 
Thos pista; ae et et 


1841,c. 9. Bankrupt Act, 442, 463, 
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Statutes or New York. 


1 Rev. Sts. (Ist ed.) 710. 
2 Rev. Sts. (Ist. ed.) 136. 


Stockjobbing, 438. 
Statute of Frauds, 435. 


STATUTES OF THE COMMONWEALTH. 


1783, c. 37. Deed 163 
1785, c. 6. Scire Facias 452 
c 50. Taxes 214, 222 
1786, c. 52. Limitations 270 
1791, c. 60. Estate Tail 407 
1793, c. 34. Settlement of 
Paupers 36 
1804, c. 125. Turnpike 456 
1817, c. 171. Smoking in 
Streets 232 
1824, c. 153. Mills 185, 188 
1825, c. 89. Tenants 302 


1827, c. 125. Turnpike 456 
1829, c. 53. Man.Corporations 4 
1835, c. 149. Pilotage 352 


1838, c. 123. Police Officers 234 
—— c. 163. Insolvent Debtors 467 


1839, ce. 31. Burglary 241 
1840, c. 78. Taxes 222 
— ec. 84, Evidence of Mar- 

1841, c. 20.) riage 361 
1842, c. 86. Highways 124, 126 
1843, c. 72. Mortgage 309 
1845, c. 216. Abduction 94 


REVISED STATUTES. 


c. 7. Taxes 179, 213, 219 c. 85. Justice of Peace 10 
c. 15, Constables 234 c. 91. Bail Bond 565 
c. 20. Donations to Pious Uses 258 c. 93. Partition 502 
c. 23. Schools, &c. 112, 113, 181 c. 100. Amendment 267 
c. 24. Highways 209 ~=c. 102. Demand of Dower 558 
c. 32. Pilotage 350 c. 107. Writ of Entry 156 
c. 38. Manuf. Corporations 4 c. 109. Trustee Process, 14, 404, 
c. 39. Turnpike 457 405 
c. 45. Settlement of Paupers 37 — c. 113. Impounding 121, 206 
c. 46. Support of Paupers 38 Replevin 517 
c. 47. Spiritous Liquor 523, 525 c. 116. Mills 147, 149, 184, 188 
c. 50. Lord’s Day 25 c. 120. Limitations 16, 270, 473 
c. 51. Law of the Road 418 c. 125. Kidnapping 78 
c. 58. Dogs 292 c,. 126. Burglary, &c. 242, 247 
c. 59. Deeds 162, 165 False Pretences 448 
— § 29. Parol Leases 302, cc. 127, § 14. Indictment 448 
c. 60. Tenants 302 ~=c. 146. Repeal 269, 352 
c. 62, Wills 174, 264, 424, 503 
STOCKHOLDERS. 


See Action, l. 


STOCKJOBBING. 


A contract for the sale of rail road stock by one who has previously pledged 
it, and of which the pawnee holds the certificate, but which the pawnor is 
authorized by the pawnee to sell whenever he has an opportunity, is not 
within the New York statute concerning stockjobbing, which provides 
that all contracts for the sale or transfer of any certificate of any share or 
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interest in the stock of any incorporated company “shall be absolutely 
void, unless the party contracting to sell or transfer the same sball, at the 
time of making such contract, be in the actual possession of the certificate 
or other evidence of such share or interest, or be otherwise entitled in his 
own right, or be duly authorized by some person so entitled, to sell or 
transfer the said certificate or other evidence of the share or interest so 
contracted for.” Thompson v. Alger, 428. 


SURETY. 
See Equity, 10. Executor, &c. 1. 3. 


SURVIVORSHIP. 


Under the Rev. Sts. c. 93, § 14, and since the repeal of St. 1826, c. 70, if a 
petitioner for partition dies before final judgment, his devisee cannot 
appear and prosecute the petition. Brown v. Welles, 501. 


. TAXES. 


The list of estates, real and personal, which the inhabitants of towns are 
required to present to assessors, before an assessment of taxes is made, is 
not intended to contain a statement of the estimated value of the property ; 
and if the list contains a statement of the value, such statement is not, by 
§ 22 of that chapter, conclusive on the assessors ; but they are to exercise 
their own judgment in estimating the value of the property. Inhabitants 
of Newburyport y. County Commissioners, 211. 


See Scnoots, &c. 11 


TOWN. 
See Meetine-Hovuse. Mutts, 4. 5. 


TRESPASS. 


1. A. placed a seine reel on the land of G., near to a river, and G. gave him 
reasonable notice to remove it, and, on his neglect to remove it, cut it 
down and shoved it towards the river, and it floated off. Held, that G.’s 
acts were justifiable, and not a trespass upon A. lmy v. Grinnell, 53. 

2. An action of trespass cannot be maintained against the master of a vessel, 
for carrying to sea an officer who went on board to arrest a person, just as 
the vessel was leaving the wharf, if the plaintiff did not use due diligence 
to get on shore, after receiving due notice that the vessel’s fasts were 
about to be cast off, and that all persons not belonging on board must leave 
her. Spoor v. Spooner, 281. 

3. In such action against the master of a vessel, when the facts are in 
dispute, the question whether the plaintiff used due diligence in making 
the arrest, and in attempting to get on shore, is to be decided by the 
jury. Ib. 

4. In such action, the pilot is a competent witness to prove that he got the 
vessel off; that, in so doing, he acted under the direction of the owner 
and that the master had no agency in the matter. And it is for the jury 
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to decide who had the direction and control of the vessel, at the time 
when the alleged trespass was committed on the plaintiff. 1b. 

. An officer who enters a house by authority of law, and attaches goods 
therein, becomes a trespasser ab initio by placing there an unfit person, as 
keeper of the goods, against the remonstrance of the owner of the house. 
Malcom v. Spoor, 279. 


See Lanptorp anp TENANT, 2. Lease. Morrteaee, 9. 


TRUSTEE PROCESS. 


. C. took from W. a deed of the real estate that descended to W. from his 
father, and gave to W.a conditional note, payable on demand, by the 
terms of which it was not to be paid, if it should turn out that, for any 
cause, W. had no title to the estate; or if his title to any part thereof 
should fail, the note should not be paid, or be paid only in proportion to 
the estate that should be held by C.: On a suit, in which C. was sum- 
moned as trustee of W., his answer stated that it was not certain that W. 
had any interest in the estate which he could convey; that W.’s interest 
in the estate had been attached on several writs, before the deed to C. 
was executed; that W.’s mother was entitled to dower in the estate; and 
that it would be necessary to sell some, if not the whole, of the estate, 
for payment of the debts of W.’s father; so that it remained doubtful 
whether any estate would come to C., by virtue of the deed: C.’s answer 
further stated that, after service of the trustee process upon him, he gave 
a quitclaim deed of said estate to T., who was interested in the estate of 
W.’s father, without any consideration, except the cancelling of his afore- 
said note; and that he did this under the belief that the deed from W. to 
him was worth nothing, and that he was not liable to W. on the note. 
Held, that C. could not be charged as trustee of W.; the note not being 
due absolutely, but depending on a contingency; and that his liability 
was not varied, in any degree, by his quitclaim deed to T. Greenway v. 
Wilmarth, 12. 

. A testator devised and bequeathed all his property to W., on condition 
that he should pay all the testator’s debts, and the legacies given by his 
will; and he also appointed W. executor of his will: Among the lega- 
cies given by the will was one to R., which was to be paid in two years 
after the testator’s decease: When the will was made, the testator held 
several promissory notes against R., which were overdue, and which were 
of greater amount than the legacy to R.: W. accepted the devise and 
bequest made to him, but declined the trust of executor ; and administra- 
tion on the testator’s estate, with the will annexed, was granted to a third 
person: G. brought an action against R., and summoned W. as R.’s 
trustee. Held, that W. was not chargeable as trustee of R. Green v. 
Nelson, 567. 

3. When the parties to a wager on the event of an election place money in 
the hands of a third person, as stakeholder, he is immediately liable, in 
the trustee process, to a creditor of either of them. Ball v. Gilbert, 397. 

4. When one who is charged in the court of common pleas, as trustee of 
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another, under Rey. Sts. c. 109, appeals to the supreme judicial court, and 
is charged there also, he is not entitled to any costs on his appeal. Jb. 


USE AND OCCUPATION. 
See Evipencr, 10. 11. 


USURY. 


The maker of a note for three thousand dollars, payable in one year, with 
interest semiannually, paid a bonus of ninety dollars, at the time of giv- 
ing the note, and also made one semiannual payment of interest before 
the note became due: In an action on the note, the jury found that the 
contract was usurious, and that the amount of the usury was ninety dollars. 
Held, that the forfeiture to be deducted, under the Rev. Sts. c. 35, § 2, was 
eight hundred and ten dollars, being threefold the amount of the bonus 
and of the lawful interest for one year. Whitney v. Tyler, 190. 


VERDICT. 


On the trial, in the court of common pleas, of a complaint made to a justice 
of the peace, which contained six counts, charging the defendant with 
selling spiritous liquor, without license, in the open air, the jury returned 
a verdict that the defendant was guilty of the charge contained in the 
third count, and stated that they had not agreed as to the other counts. 
Held, that the attorney for the Commonwealth, with leave of the court, 
might enter a nol. pros. as to the other counts, without the defendant’s 
consent, and that judgment might be rendered on the third count. Com- 
monwealth v. Stedman, 444. 


See Juper. 


W AGER. 
A wager on the event of an election is illegal and void. Ball v. Gilbert. 


397. 
See Trustee Process, 3. 
WAR. 


See INTERNATIONAL Law. 


WARKANT FOR TOWN, &c. MEETINGS. 
See Scuoots, &c. 1. 10. 


WARRANTY. 
See Sar. 


WAY. 


1. When selectmen refuse to lay out a way, and application is thereupon 
made to the county commissioners to lay it out, they have jurisdiction of 
such application, and may proceed thereon, although the selectmen, in the 
petition to them, were requested to discontinue an old way, (which they 
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nad no authority to do,) as wvil as to lay out a new one. Brown v 
County Commissioners, 208. 

2. When a town way is laid out by county commissioners over land which 
A. has conveyed to B. by a deed not recorded, and B. does not make 
known to the commissioners his title and claim for damages, although he 
has an opportunity so to do, and they award damages to A., and not to B., 
a writ of certiorari will not be issued, on the petition of B., for the pur- 
pose of quashing the commissioners’ proceedings. Jb. 

3. S., an owner of land over which a highway was laid out, agreed with the 
county commissioners “to release all claims for damages consequent on 
laying out the same, except some damage for removing fence.” Held, 
that S. had not, by this agreement, bound himself to accept such damages 
for removing his fence, as the commissioners might, in their discretion, 
allow him; but that he was entitled to have them estimated by a jury. 
Sturtevant v. County of Plymouth, 7. 

4. By St. 1827, c. 77, § 14, and Rev. Sts. ¢. 39, § 17, when a turnpike road is 
laid out as a common highway, the owners of the land, over which the 
turnpike was laid out, are not entitled to full damages, as if their land had 
then, for the first time, been taken for a way, but are entitled to such 
damages only, if any, as exceed those which they would have sustained 
by the continuance of the road as a turnpike; although by St. 1804, c. 125, 
§ 15, and Rev. Sts. c 39, § 15, upon the discontinuance of a turnpike 
road, the land revests in the persons who were owners thereof when it 
was taken or purchased for the purpose of making the turnpike, or in their 
heirs or assigns: And the legislature had authority to prescribe this rule 
of damages, in cases of turnpikes previously granted, as well as in cases 
of turnpikes granted subsequently. Murray v. County Commissioners, 
455. 

5. An action to recover of a town the damages assessed by county commis- 
sioners, on laying out a town way over the plaintiff’s land, cannot be 
maintained, if it is commenced before the land is entered upon, and pos- 
session thereof taken, for the purpose of constructing the way, although 
the way is constructed before the action comes to trial. And on the trial 
of such action, thus commenced, the defendants may give evidence that 
the commissioners, by mistake, awarded damages to the plaintiff, not only 
for his own land, but also for the lands of others, to whom they awarded 
no damages; that those others have sought and obtained damages of the 
defendants, for the laying out of the way over their lands; and that the 
defendants have seasonably applied, though not until after the action was 
commenced, for a jury to reduce the damages awarded to the plaintift 
La Croix v. Inhabitants of Medway, 123. 

6. When selectmen make application, in behalf of a town, for a | jury to 

~' reduce the damages which have been awarded to an individual by county 
commissioners, who have laid out a town way over his land, it may be 
presumed, in the absence of evidence to the contrary, that they were 
authorized by the town to make such application. Jb. 

7. The provision in St. 1842, c. 86, § 1, that “ whenever county commissioners 
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shall have estimated the damages sustained oy any persons in the’r 
property by the laying out,” &c. of any road, no person claiming damage 
shall have a right to demand the same, until the land over which the road 
is located, &c. “shall have been entered upon, and possession taken for 
the purpose of constructing” the road, does not apply to damages awarded 
by selectmen to the owner of land over which they have laid out a town 
way. Bishop v. Inhabitants of Medway, 125. 

8. The St. of 1817, c. 171, § 10, which imposes a penalty on “any person 
who shall smoke, or have in his possession, any lighted pipe or cigar, in 
any street, lane or passage way ” in Boston, applies to all open ways, used 
as such, although they may not be legally established as public ways 
Ememontcealth v. Thompson, 231. 


See Action, 2. Muuus, 4. 5, 


WILL. 


1. The provision in the Rev. Sts. c. 62,§ 3—that lands acquired by a 
testator, after the making of his will, shall pass thereby, if such shall 
clearly and manifestly appear, by the will, to have been his intention — 
applies to wills made before those statutes took effect, as well as to wills 
made afterwards. Cushing v. Aylwin, 169. Pray v. Waterston, 262. 

2. A testatrix, by a will made in 1834, devised to A.and P.,and the survivor 
of them, his executors and administrators, all her property, including 
expressly the trust property which had been conveyed to A. and G, for her 
use, and the proceeds thereof in the hands of A.; said devise being in 
trust, with authority to A. and P. to pay the income to S., her nephew, and 
to pay the capital to S.’s children, &c. after his decease: The testatrix, in 
1840, purchased land, but never republished her will. Held, that it 
appeared, by the will, that the testatrix, when she made it, did not intend 
to die intestate, as to any part of her property ; that there was no reason 
to suppose that her intention was changed when she purchased land in 
1840; and that the land, then purchased, passed to A. and P. by her will. 
Cushing v. Aylwin, 169. 

3. A testator, by a will executed in 1833, made the following devise: “ All 
the rest and residue of my estate, rea] and personal, of which I may die 
seized and possessed, or to which I may be in any way entitled, of what- 
soever the same may consist, or wheresoever it may be situate, I give, 
devise and bequeath unto R. W.,H. R. and F. O. W., to have and to hold 
the sane,” &c. The testator, after making his will, sold the real estate 
which he owned when the will was made, and acquired other real estate, 
after the revised statutes took effect. Held, that it appeared by the will, 
that it was the intention of the testator that the land acquired after the 
making of the will should pass thereby, and that it passed accordingly. 
Pray v. Waterston, 262. 

4. A testator, after giving to his wife the profit and benefit of all his estate, 
until his daughter D. should arrive at the age of fifteen years, and the 
profit and benefit of one half of his estate, for life, after said daughter 
should arrive at that age, made the following devise: “ From the time that 
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my daughter D, arrives at the age of fifteen years, I give and devise one 
half of my real estate unto my son David, his heirs and assigns forever ; 
and if, after she arrives at the age of fifteen years, as aforesaid, my wife 
doth marry again, then I give and devise to my son David the whole of my 
real estate, to hold to him, his heirs and assigns forever.” After giving 
pecuniary legacies to his daughters, which he directed his son David to 
pay in one and two years after he should come into possession of the 
real estate before devised to him, the testator added the following clause: 
“Tt is my desire that the real estate, from the time of my decease, shall 
be under the management and control of my son David, he being account- 
able to his mother for the avails, profits, and benefits thereof, agreeably to 
the disposition of the land hereinbefore expressed. And if he should die 
without lawful issue, then all that I have given and devised unto him, I 
give and devise unto his three sisters, their heirs and assigns forever, 
subject to the limitations, benefits and uses hereinbefore made to the 
mother.” ‘The testator’s daughter D. arrived at the age of fifteen years 
and his wife afterwards died without having married again. Held, that 
David took an estate tail in one half of the testator’s real estate. Held 
also, that the testator’s heirs were entitled to the other half, by descent, on 
the death of his wife; the limitation over to his three daughters, on the 
contingency of David’s dying without lawful heirs, being void. Perry v. 
Briggs, 17. 

A testator made this devise: “I give to B. all my real estate lying on the 
north side of Plain Street, consisting of about sixty acres of land, together 
with the house, barn, and al] the buildings on the same:” The testator 
owned a tract of land, of about sixty acres, lying northerly of Plain 
Street, and bounded thereby, which tract was divided into several lots, on 
one of which were a house, barn and other buildings: He also owned four 
acres of meadow land lying two hundred rods north of Plain Street, and 
seventy rods distant from the sixty acre tract, from which it wus separated 
by the lands of other persons. Held, that the meadow land was included 
in the devise to B. Hunt v. South Parish in Braintree, 127. 


6. A testator made the following bequest: “To the wardens and vestry of 


lol 


St. Paul’s Church in Boston I bequeath five thousand dollars, to be received 
and held by the legatees as the formation of a fund which I am desirous 
should be established for the support of a city missionary of the Protestant 
Episcopal Church.” Held, that the bequest was valid, and that the 
legatees were competent to take it and to execute the trust Sohier v. St. 
Paul’s Church, 250. 


WITNESS. 


. When an objection is made, at a trial, to the competency of a witness, 


on the ground of interest, the decision of the judge on the question of 
fact is conclusive, unless he sees fit to report the evidence for the consid- 
eration of the whole court. Dole v. Thurlow, 157. 


. In an action against a rail road company, to recover damages for the 


loss of a trunk by their negligence, the plaintiff is not a competent 
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witness, although he nas no other evidence Snow v. Eastern Rail Road 
Company, 44. 

3. When two persons are jointly indicted for house breaking, and one of 
them pleads guilty, he is a competent witness, before sentence, on the trial] 
of the other. Commonwealth v. Smith, 238. 


See Trespass, 4. 


WORK AND LABOR. 
See AssumpsiT, 4. 


WRIT. 


SS See Reptevin, 1. 5. 


WRIT OF ENTRY. 


1. Since special pleading was abolished by St. 1836, c. 273, a tenant in a 
writ of entry may rely on the defence of non-tenure, &c., under the gen- 
eral issue of nul disseizin, on filing a specification of such defence. 
Wheelwright v. Freeman, 154. ; 

2. Under the Rev. Sts. c. 107, § 8, a writ of entry to foreclose a mortgage 
cannot be maintained against a tenant at will, or tenant for years, if he is 
willing and ready to give up the possession of the mortgaged premises. 
But if he denies the mortgagee’s right, and refuses to give up the posses- 
sion, the mortgagee may treat him as a tenant of the freehold, by disseizin, 
and maintain a writ of entry against him. Wheelwright v. Freeman, 154 
Inhabitants of Raynham v. Snow, 157 n. 


See Evivpence, 11. Lanpiorp anp Tenant, 3. 


WRIT OF RIGHT. 
See AMENDMENT. Marriace. Nonsuvit. 
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